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S. J. GROVES & SONS COMPANY, Appellant, 

V. 

LINDSAY C. IVARREN, Comptroller General of the 
United States, Appellee. 


Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal under Title 17, Section 101, D. C. Code 
(1940 ed.)—notice and grounds of which were filed Novem¬ 
ber 9, 1942 with the clerk of the court below (Appellant’s 
App. 52, 53) and which was docketed and record filed No¬ 
vember 25, 1942 in this Court—from an order entered No¬ 
vember 4, 1942 by the District Court of the United States 
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for the District of Columbia sustainiuir a motion on behalf 
of appellee for judgment on the pleadings. (Appellant’s 
App. 52). The District Judge, McGuire, J., filed a memo¬ 
randum with the clerk of that court summarizing his reasons 
for sustaining the motion for judgment on the pleadings. 

STATEMENT OF THE CASE. 

Why This Case Is Before the Court. 

The basic facts of this controversv are essentially un- 

* * 

disputed and are contained in a decision dated December 
1, 1941 by the Acting Secretary of the Interior, which is 
attached as “Exhibit “A" to the Complaint (Appellant’s 
App. 12-19). This decision affirmed under Article 15 of the 
contract between i)laintitT and the Interior Department (the 
article being quoted in full in paragraph 3 of the Com])laint 
and admitted in paragraph 1 of the Second Defense in the 
Answer, Appellant’s Ap]). 3,19) a decision dated September 
5,1941 by the contracting officer allowing the appellant $23,- 
615.70. This decision of September 5, 1941 is attached to 
the Answer as Exhibit “A” (Appellant’s Apj). 22-31). 

An approved voucher stated in favor of the appellant 
was sent, in regular course of procedure, to the General 
Accounting Oflice, accompanied by a copy of the decision of 
December 1,1941, for the statement of a certificate on which 
a check could be d^a^\^l by an appropriate disbursing officer 
in payment of the allowed amount of $23,615.70 (Appellant’s 
App. 5), being the last sentence of paragraph 6 of the Com¬ 
plaint and admitted in paragraph 4 of the Answer’s second 
defehse as having been received in said office). 

As shown by the aforesaid decisions of September 5,1941 
by the contracting officer and December 1, 1941, by the Act¬ 
ing Secretary of the Interior, a dispute had arisen between 
the appellant and the contracting officer and the appellant 
had seasonably appealed under the said Article 15 of the 
contract to the Secretary of the Interior from the decision 
of the contracting officer. As further shown by said deci- 
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sions, the Secretary of the Interior had referred the appel¬ 
lant’s appeal to the contracting officer, located at Denver, 
Colorado, for consideration and report. In his decision of 
September 5, 1941 the contracting officer reconsidered his 
prior decision and concluded that the appellant was entitled 
by reason of the facts summarized in said decision to an 
additional payment of $23,615.70. The contracting officer 
addressed his decision of September 5,1941 to the Secretary 
of the Interior and the Acting Secretary of the Interior in 
his decision of December 1, 1941 considered both the appel¬ 
lant’s appeal and the contracting officer’s decision and 
agreed that the latter was correct in his conclusion that the 
additional amount of $23,615.70 was properly due and un¬ 
paid to the appellant. 

The terms of Article 15 of the contract under which the 
appeal was filed with the Secretary of the Interior and the 
decision of December 1,1941 by the Acting Secretary of the 
Interior was rendered provided as follows: 

“Art. 15 Disputes. —All labor issues arising under this 
contract which cannot be satisfactorily adjusted by the 
contracting officer shall be submitted to the Board of 
Labor Review. Except as otherwise specifically pro¬ 
vided in this contract, all other disputes concerning 
questions arising under this contract shall be decided by 
contracting officer, stibject to written appeal by the 
contractor within thirty days to the head of the depart¬ 
ment concerned or his duly authorized representative, 
whose decision shall be final and conclusive upon the 
parties thereto. In the meanwhile the contratcor shall 
diligently proceed with the work. (Italics supplied). 
(Appellant’s App. 2). 

Notwithstanding that the said Article 15 of the contract 
authorized the Secretary of the Interior, or his duly auth¬ 
orized representative to decide all disputes between the 
appellant and the contracting officer and made such decision 
of disputes “final and conclusive upon the parties” to the 
contract, the appellee refused to issue a certificate of settle- 
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ment on which a check could be drawm by the appropriate 
disbursing officer. Instead the appellee sent a letter of 
March 23, 1942 to the Secretary of the Interior suggesting 
that the decision of December 1, 1941 was in error and 
should be reconsidered. This letter is attached to the 
Answer as Exhibit “B’’ (Appellant’s Aj)p. 31-46). 

The said decision of December 1, 1941 w’as reconsidered 
bv the Actine: Secretary of the Interior and reaffirmed in his 
further decision of June 27, 1942 addressed to the appellee. 
This decision is attached and constitutes a very able answer 
to the appellee’s letter of March 23,1942. See Exhibit “B” 
to the Con!])laint (AjipeHant’s App. 9-12). Thereiii)on the 
appellee again refused to issue a certificate on which a check 
could be drawn in payment of the amount of $23,615.70 
thrice allowed by the appropriate administrative officers of 
the Interior Department as provided in Articles 4 and 15 of 
the contract. Instead the appellee disallowed the claim for 
reasons set forth in his disallowance dated August 20,1942, 
a copy of which is attached as Exhibit “C” to the Answer 
(Appellant's App. 46-51). Tliese reasons are a restate¬ 
ment of the reasons contained in the nforesaid letter 
of March 23, 1942, to the Secretary of the Interior which 
were so completely answered in the letter of June 27, 1942, 
from the Acting Secretary of the Interior. 

These proceedings were then commenced in the District 
Court of the United States for the District of Columbia by 
the filing of a Complaint praying for a mandatory in¬ 
junction restraining the appellee from arbitrarily and cap¬ 
riciously interfering with the aforesaid decisions of the 
contracting officer and the head of the department con¬ 
cerned, the officers named in Articles 4 and 15 of the contract 
to determine the dispute, and for an order requiring the 
appellee to perform his ministerial duty in issuing a cer¬ 
tificate of settlement for $23,615.70 on which a disbursing 
officer could draw his check in payment of said amount to 
the appellant. (Appellant’s App. 1-9). 
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The appellee has denied in his Answer that he acted 
arbitrarily and capriciously or that he had a ministerial 
duty to perform. Pleading a conclusion of law, he has 
alleged in his Answer that he was required by law to settle 
and adjust all claims against the I'nited States and that 
“whether plaintiff is entitled to ])ayment of the claim 
asserted is a matter solely for the determination by the 
defeiulaiit" (Appellant’s App. 21). The ap])ellee also filed 
a motion for judgment on th(‘ ])leadings and this motion was 
allowed by the trial judge for the reasons stated by him 
in a memorandum to the clerk of that court (Appellant’s 
App. 52). This a])peal followed shortly thereafter. 

Stated very frankly, the issue here is whether Government 
contractors—and there are many thousands of them annu¬ 
ally—may be whipsawcd between a stipulation in Govern¬ 
ment contracts that “disputes” shall be determined by the 
contracting officer and, on appeal, by the head of the 
department concerned and that such determinations shall 
be “final and conclusive on the parties” and between the 
contentions of the appellee that as Comptroller General of 
the Tmited States he has th(‘ jurisdiction, which the courts 
have denied that they have, to go behind such decisions and 
determine for himself whether the conti’acting officer and /or 
the head of the department concerned has rightly deter¬ 
mined the claim. Also, if appellee makes the determination 
in the negative, as here, whether these contractors must 
resort to the Court of Claims and undergo the expense and 
the further delay necessary in recovering a judgment for 
the amount allowed in such decision if they are in excess of 
$10,000.00 or to either that court or a District Court of the 
United States if the amount be less than $10,000.00. Also, to 
undergo the additional delay for such a judgment to be cer¬ 
tified to Congress for an appropriation for payment.’ 

1 Enormous delay has been encountered by the contractor in securing pay¬ 
ment. The contract was completed in the latter part of 1939, or approximately 
three years ago. 
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MERITS OF THE CLAIM. 

We insist that under the above quoted terms of the 
contract and the applicable decisions of the courts—^which 
will be hereinafter cited—the merits of this claim wore 
conclusively determined by the decision of September 5, 
1941. by the contractina: ollicer and by the afiirminj? decisions 
of I)('cember 1, 1941 and June 27, 1942, by the Acting 
Secrt'tary of the Interior. We further insist that in the 
absence of fraud or such gross mistake as to presume fraud 
—neither of which is here even suggested—that the merits 
of this el.'um a.fter the allowance had been accepted by the 
appellant (A])pellant's Apjn 5) are no more 0 ])en to rede¬ 
termination by ai)})elleo than they are by the courts. 

However, we realize that this Court may hesitate to 

reverse the court below unless clearlv convinced that in 

* 

doing so the ends of Justice will b(‘ served. Accordingly, 
wo e]nto]:iize the facts with respect to the claim. The mo¬ 
tion to dismiss admits that there is no genuine issue of any 
material fact. 

The contract in question is dated October 5, 1936, and 
was lot to appellant as the lowest responsible bidder after 
advertising for bids as required by Section 3709, Revised 
Statutes (Tit. 41, Sec. 5, U. S. Code). Before the bid was 
prepared and submitt(*d, representatives of appellant visited 
the site of the work, as thev were admonished to do in the 
advertised specifications, and there they inquired of the 
Government engineer as to the place from which the earth 
w;;s to be secured for constructing the earthfilled dam. The 
place where earth is secured to construct an earthfilled dam 
is known as a “borrow pit.” It must be cleared of timber 
and underbrush, roads built from it to the dam site, boulders 
removed, and other similar work performed thereon. All 
such work is expensive and delays operations as may be well 
appreciated by the Court. Both the number of such borrow 
pits and their distances from the site where the material is 
to be used affect the costs of the work and necessarily the 
contract price. 
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This Government representative pointed out a borrow pit 
area from which the material was to be secured for con¬ 
structing the dam. As reported by the contracting officer in 
his decision of September 5, 1941, this Government repre¬ 
sentative officially stated: 

“At the time pros])ective bidders were looking over the 
work, all of us, including Messrs. Savage and Berkey, 
confidently exj)ected that the ridge on which test pits 
7, S, and *28 to 32 were located would yield sufficient 
material to complete the dam.” 

“If I were to testify on the matter, I would admit that 
the contractor was advised that we expected the ridge 
in question would yield substantially all the required 
borrow material.” (Appellant’s App. 28-29). 

The contracting officer and the Acting Secretary of the 
Interior admit in their decisions that the Government ge¬ 
ologist and “competent engineers” shared the view that 
such designated borrow pit would supply the necessary 
material for the construction of the dam. The borings 
made bv the Government, which were made available to 
prospective bidders, seemed to prove the correctness of 
such assumption on the part of the Government geologist 
and competent engineers. The borrow pit area would have 
undoubtedly supy)lied the necessary material except for the 
fact that after the site had been cleared, roads and bridges 
constructed, it was found that th(‘ borrow pit area was 
underlaid with a substance known ns rhyolite. The appel¬ 
lant’s representatives notified the Government engineer 
supervising the construction of the dam of the presence of 
this rhyolite and inquired whether it could be used in 
constructing the dam. 

The Government engineer submitted samples of the rhyo¬ 
lite to his superior officers, including the contracting officer 
at Denver, Colorado, in charge of that office of the Bureau 
of Reclamation. There, the substance was tested and it was 
determined by them that it was unsuitabl<^ for use in con¬ 
structing an earth-filled dam and could not be used in this 
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instance. The Government engineer on the job then in¬ 
structed the appellant to secure the necessary material at 
another designated borrow-pit area. That area was cleared, 
roads constructed, a few feet of the surface removed and 
the pres'Uice of rhvolite was again discovered. This second 
site had to be abandoned as a borrow pit area and a third 
site selected. After this site was cleared, roads constructed, 
etc., rhvolite was discovered and it had to be abandoned. 
This happened several times and finally a site was desig¬ 
nated for the borrow-pit area from which necessary material 
was obtained without encountering rhyolite. 

The appellant submitted its claim to the Government 
engineer for the excess costs sustained by it in clearing 
these several sites, building roads, etc., as provided in 
Article 4 of the contract (quoted in full in the Bill of Com- 
])laiiit, A])pellant's Ap]>. 2), as follows: 

“Art. 4. Chcuujed conditions .—Should the contractor 
encounter, or the Government discover, during the 
])rogress of the work, subsurface and (or) latent con¬ 
ditions at the site materiallv differing from those shown 
on the drawings or indicated in the specifications, or 
unknown conditions of an unusual nature differing 
niaterially from those ordinarily encountered and gen- 
erallv recognized as inhering in work of the character 
])rovidcd for in the plans and specifications, the atten¬ 
tion of the contracting officer shall be called immediately 
to such conditions, and if he finds that they do so 
materially differ that the contract shall, with the written 
approval of the head of the department or his duly 
authorized representative, be modified to provide for 
any increase or decrease of costs and (or) difference in 
time resulting from such conditions.’^ 

After the claim was submitted to the contracting officer, he 
refused on March lb, 1941 to allow it. Thereupon the plain¬ 
tiff appealed in writing, within the required thirty day pe¬ 
riod ]u*ovided in Article lb of the contract, to the Secretary 
of the Interior as the head of the department concerned. 
This appeal was referred by the Secretary to the contracting 
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ofificer for a report. \Mien the latter received a copy of the 
appeal he reconsidered his previous action and reconiiiiended 
in his letter of September 5, 1941, to the Secretary that 
plaintiff be allowed $23,615.70—a fraction of the amount of 
the entire claim—for the excess costs sustained because of 
the presence of rhyolite in the borrow-pit areas constitutinp: 
“unknown conditions of an unusual nature differing mater¬ 
ially from those ordinarily encountered and generally 
recognized as inhering in work of the character” which was 
performed under the contract. 

It was this decision of September 5, 1941, which was 
affirmed by the Acting Secretary of the Interior in his 
decision of December 1,1941, and which he reaffirmed in his 
decision of June 27, 1942, and which the appellee has 
ignored and refused to carry out by the performance of his 
ministerial dutv of stating a settlement certificate for the 
comparatively small part of the claim originally submitted 
under the contract but which amount the appellant agreed 
to accept in settlement of the contract. 

STATUTES INVOLVED. 

In appellant’s view there are no statutes involved. No 
specific statute is cited in the Answer as giving the appellee 
jurisdiction which he has alleged as making the claim in 
this case “a matter solelv for the determination bv the 
appellee” and thus, in effect, write out of the contract the 
above quoted Articles 4 and 15 in disregard of numerous 
decisions of the Supreme Court of the United States and 
of the United States Court of Claims wffiich will be here¬ 
inafter cited. 

The existing statutory jurisdiction for the settlement of 
claims by appellee originated in the Act of March 3, 1817, 3 
Stat., 366, which was carried into the Revised Statutes as 
Section 236 and into the Budget and Accounting Act of 1941, 
42 Stat., 23, 27, as Section 305 (Tit. 31, Sec. 71, U. S. Code). 
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SUMMARY OF ARGUMENT. 

A])pellant contends that under Articles 4 and 15 of the 
contract of 193() for the construction of this earth-tilled dam, 
the decision of tile contracting' ollicer dated September 5, 
1941 dnd the decisions of the Secretary of the Interior dated 
December 1, 1941, and .lime 'll, 1942 that the claim of appel¬ 
lant should be paid in the amount of $25,615.70 are final and 
conclusive on both the appellant and the United States gov¬ 
ernment, includinu the apjiellee "Warren, and that the appel¬ 
lee had only a ministerial duty to perform in stating a cer¬ 
tificate on which a check could be issued in payment of the 
amount so allowed. 

The decisions of contracting officers and/or heads of de- 
jiartments concerned or their representatives under stipu¬ 
lations in contracts similar in terms to Articles 4 and 15 of 
this contract have been uniformly held by both the Supreme 
('oui't of the United States and the United States Court of 
(’laimis to be final and conclusive on both the courts and the 
Comjdrollers General and that neither had any authority 
of law for going behind such decisions and refusing to com¬ 
ply with them, except for fraud or such gross mistake as to 
pi-esuine fraud—neither of which has been suggested in this 
case. There have been numerous such cases in the said 
courts. 

The ai)i)ellee Warren having refused to accjuiesce in 
the said decisions of the contracting officer and the Secre¬ 
tary of the Interior in this case, and having disallowed the 
claim 'which had been allowed by the contracting officer and 
the Secretary of the Interior in accordance with the terms of 
the contract, the appellant urges that the District Court of 
the United States for the District of Columbia has equity 
jurisdiction to require the appellee Warren to perform his 
ministerial duty in issuing such a certificate for the amount 
allowed, on which a check could be issued in payment of the 
claim. 
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STATEMENTS OF POINTS ON WHICH APPELLANT 
INTENDS TO REPLY UPON THIS APPEAL. 

1. The court below erred in not holding that appellee 
had only a minsterial duty to perform. 

2. The court below erred in not holding that the official 
action of appellee in disallowing the claim was arbi¬ 
trary and capricious. 

3. The court below erred in not granting the relief as 
prayed for in the Bill of Complaint because there is 
no merit in appellee’s defense. 

ARGUMENT. 

L 

The Appellee had only a ministerial duty to perform in the 
statement of a certificate on which a disbursing officer 
could draw a check in payment of the amount allowed 
by the contracting officer and the head of the Interior 
Department. 

The present section 305 of the Budget and Accounting 
Act of 1921 (Tit. 31, Sec. 71, U. S. Code) originating in the 
March 3, 1817 Act and being carried forward as Section 
236, Revised Statutes, provides that: 

“All claims and demands whatever by the Govern¬ 
ment of the United States or against it, and all accounts 
whatever in which the Government of the United States 
is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.”^ 

^It is interesting to note that this section does not provide that the 
settlements of claims shall be final and conclusive on any one while Title 
31, Sec. 74, U. S. Code does provide that the balances certified by the 
General Accounting Office in the settlement of accounts “shall be final and 
conclusive upon the Executive Branch of the Government.” 

Accounts are submitted by disbursing officers and others charged with 
accounting for public moneys while claims are submitted by individuals, 
corporations, etc., for amounts claimed to be due them. 

It is to be borne in mind that there was no general authority for suit 
against the United States under contracts until the Court of Claims was 
established under the act of 1855 and it did not secure jurisdiction to 
enter judgments against the United States until the Act of March 3, 1863, 
12 Stat., 765. 
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It is too clear from the decision of the courts for serious 
argument that this section of the law does not give the 
appellee the jurisdiction which he alleges he possesses to 
refuse to issue a settlement certificate on which a check may 
be drawn in payment of an amount allowed by the contract¬ 
ing officer and/or the head of a department pursuant to a 
stipulation contained in the contract and that said section 
has not given such jurisdiciion in approximately 125 years 
that it has been on the statute books in substantially its 
present form. 

Kihlherg v. United States, 97 U. S. 398, 403 (1878) was 
decided when the accounting officers were functioning un¬ 
der Section 23G, Revised Statutes, which then provided 
that all claims and demands, etc., should be settled and ad¬ 
justed in the Treasury Department. The accounting officers 
were then subordinates of the Secretary of the Treasury. 
The contract in this Kilhryg case provided that the con¬ 
tractor should be paid on a mileage rate for the transporta¬ 
tion of supplies for the army in the west. As quoted by Mr. 
Justice Harlan in his opinion for the court, the contract 
provided that: 


“Transportation to be paid in all cases according to the 
distance from the place of departure to that of delivery, 
the distance to be ascertained and fixed by the Chief 
Quartermaster of the District of New Mexico, and in 
no case to exceed the distance by the usual and custo¬ 
mary route. * * *’» 


Speaking of this provision in the contract, Mr. Justice 
Harlan said, among other things, that: 

“ * * * The terms by which the power was conferred and 
the duty imposed are clear and precise, leaving no room 
for doubt as to the intention of the contracting parties. 
They seem to be susceptible of no other interpretation 
than that the action of the Chief Quartermaster, in the 
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matter of distances, was intended to be conclusive. 
There is neither allegation nor proof of fraud or bad 
faith upon his part. The difference between his estimate 
of distances and the distance by airline, or by the road 
usually traveled, is not so material as to justify the 
inference that he did not exercise the authority given 
him with an honest purpose to carry out the real in¬ 
tention of the parties as collected from their agreement. 
His action cannot, therefore, be subjected to the re¬ 
visory power of the courts without doing violence to the 
plain words of the contract.* * * If the contract had not 
provided distinctly and in advance of any services 
performed under it, for the ascertainment of distances 
upon which transportation was to be paid, disputes 
might have constantly arisen between the contractor 
and the Government, resulting in vexatious and ex¬ 
pensive and, to the contractor oftentimes, runious liti¬ 
gation. Hence the provision we have been considering. 
Be this supposition as it may, it is sufficient that the 
parties expressly agreed that distances should be ascer¬ 
tained and fixed by the Chief Quartermaster, and in the 
absence of fraud or such gross mistake as would neces¬ 
sarily imply bad faith, or a failure to exercise an honest 
judgment in the premises, his action in the premises is 
conclusive upon the appellant as well as upon the 
Government. The contract being free from ambiguity, 
no exposition is allowable contrary to the express words 
of the instrument.” 

This is one of the early and leading cases on the point 
that the Government and its contractor may agree upon some 
Government representative, holding a particular office, to 
decide certain disputes arising under the contract and that 
in the absence of fraud, gross mistake, or failure to exercise 
an honest judgment the decision when made is “conclusive 
upon the appellant as well as upon the Government.” The 
predecessors of appllee w’ere—and appellee is—a part of 
the Government and the language of the court is that the 
decision is conclusive “upon the Government” as well as 
upon the contractor. 
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Tl^is Kildherg case was cited and relied upon by the 
Unitpd States Court of Claims in Penn Bridge Company v. 
United Stales, 09 Ct. Cls. 892 (1924) which was decided 
after the Budget and Accounting Act of 1921 became law. 
Ap))ellant V senior counsel liere briefed and argued said case 
in th|? Court of Claims under instruction of a predecessor of 
appellee, through arrangements with the Department of 
Justice and in association with an attorney of that Depart¬ 
ment. That was a case where a contracting ofiicer had 
decided a claim in favor of the contractor and in so doing 
had acted under a contract stipulation giving him that 
authority. The former Comptroller General refused to be 
bound by the decision and disallowed the claim. As will be 
ap])arent from the text of the case itself, the argument was 
there made that since the Comptroller General was inde- 
))endeut of all executive (loveniment officers, the conti*actiug 
agencies could not legally insert stipulations in Govern¬ 
ment contracts under whicli they could decide disputes 
ther('under and make such decisions final and conclusive on 
the General Accounting Office, and that the Comptroller 
General was legally justified in refusing to be bound there¬ 
by. 

The court refused to adopt that view. The court at page 
S97 summarized the rule as follows: 

“It has repeatedly been held by highest authority that 
Gt is comi)etent for parties to a contract, of the nature 
of th(' present one, to make it a term of the contract that 
the decision of an engineer or other officer of all or 
specified matters of dispute that may arise during the 
execution of the work shall be final and conclusive, and 
that in the absence of fraud or of mistake so gross as to 
necessarily imply bad faith such decision will not be 
subjected to the revisory powers of the courts.^ The 
language quoted is from the Gleason case, 175 TJ. S. 
58^^ at fi02. The same principle is declared by the 
Su])reme Court and this court in many other cases both 
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antecedent and subsequent to that case. Among them 
see McBride Electric Co. v. United States, 51 Ct. Cls. 
448, 456; Pacific Hardware Co. v. United States, 49 C. 
Cls. 327; McLaughlin cL Co. v. United States, 37 C. Cls., 
150, 188; Barlow at al v. United States, 35 C. Cls, 514, 
546; Kennedy v. United States, 24 C. Cls. 122, 139; Mer- 
rill-Ruckyaber Co. v. United States, 241 U. S. 387, 393; 
Ripley V. United States, 223 U. S. 695,704; United States 
V. Barlow, 184 U. S. 123, 133; United States v. Gleason, 
175 U. S. 588, 602, 607; Chicago, Sante Fe & California 
R. R. Co. V. Price, 138 U. S. 185, 193; Martinsburg & 
Potomac R. C. Co. v. March, 114 U. S. 549, 550; Sweeney 
V. United States, 109 U. S. 618, 620; Kihlberg v. United 
States, 97 U. S. 398, 401. More recent cases in this 
court relied on by plaintiff are Yale & Towne Mfg. Co. 
58 C. Cls. 633, and National Contract Co. ante p. 441. 
In the first of these cases we said: 

“Provisions in Government contracts reposing in 
some designated official the right to determine certain 
questions and making his determination thereof con¬ 
clusive are of frequent occurence. Such provisions are 
inserted largely for the protection of the Government, 
and the cases in which a determination by the desig¬ 
nated official has been upheld by the courts have been 
largely cases in which the rule has been invoked in 
favor of the United States and against the plaintiff, 
but the rule is none the less effective if perchance it 
occasionally may operate the other way.” 

Dealing specifically wfith the contention advanced on 
behalf of app(‘llee’s x^redecessor in office that he could go 
behind the decisions of the olliccr authorized in the contract 
to make such decisions, the court said at page 898 of this 
Penn Bridge Company case that: 

“The statutes referred to are those relating to 
accounting system culminating, after many years, in the 
Dockery Act of 1894, followed by present accounting 
act, which embodies the main features of the Dockery 
Act but broadens to some extent the powers of the head 
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of the accounting system, now the Comptroller General, 
and provides reorganization. 

“If we could conceive it to be the theory of counsel 
that these acts authorized the Comptroller General to 
go behind the findings of the contracting officer and 
review the facts on which it was based and conclude 
that it was unjustified and therefore of no force and 
thus substitute his judgment for that of the contracting 
officer and thereby eliminate from the case the finding of 
the contracting officer when the rights of the parties are 
in this court for adjuication, the power of the Comp¬ 
troller General in that respect would certainly be for 
our consideration, but while there is contention that 
the finding of the contracting officer is not binding on 
the General Accounting Officer, we are still unwilling to 
conceive it to be the intention to carry the contention 
so far stated above. It may be suggested that the whole 
question as to the effect of such a provision in a con¬ 
tract has been fully covered by the Supreme Court, the 
‘Iqst word^ on the subject, in many cases, and we find 
no intimation that there is anyy’here any authority to 
impair the obligation of valid contracts except under 
circumstances stated. 

The Kililherg case was also cited with approval in Mason 
& Hangar Compang v. United States, 56 Ct. Cls., 238, 
affirmed in 260 L”. S. 323, and reaffirmed in 261 U. S. 610 
(1922). The contract there gave the contracting officer 
authority to determine the items of costs which would be 
paid under the contract. The Comptroller of the Treasury 
(whose office was merged with others in the Budget and 
Accounting Act of 1921 to form the office now held by ap¬ 
pellee, as pointed out by the Court of Claims in the above 
quoted extract from the Penn Bridge Company case) had 
refused to certify for payment or have certified for payment 
an amount which had been allowed bv the contracting officer. 

I * 

Thereupon, suit was brought in the Court of Claims and 
judgment entered in favor of the contractor. The Supreme 
Court affirmed the judgment and upon rehearing, reaffirmed 
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it. The court stated in 260 U. S. 323, (1922) at pages 325- 
326, that: 

“Article IV, indeed, is the complement and elaboration 
of the x^rovision of Article II (quoted above) which 
X)rovides that the contractor is to be reimbursed for 
such of its expenditures ‘as may be approved or ratified 
by the contracting officer.’ 

“We have decided that the parties to the contract can so 
provide and that the decision of the officer is conclusive 
upon the x>arties. Kihlherg v. United States, 97 U. S. 
398; Martinshurg & Potomac R. R. Co. v. March, 114, 
U. S. 549; United States v. Gleason, 175 U. S. 588; 
Ripley v. United States, 223 U. S. 695. This is extend¬ 
ing the rule between private parties to the Government. 
“There were such decisions, and settlement, and pay¬ 
ments, in consequence of them, as we have seen. Over 
the effect of these the Comptroller of the Treasury has 
no power. They were the acts and duty of the officer in 
charge, in the expression of which there was no ambi¬ 
guity, and were, therefore, conclusive in effect.” 

On the same day the Supreme Court of the United States 
reached a similar conclusion in United States v. North¬ 
eastern Construction Company, 260 U. S. 326, 327 and to the 
same effect is Bates & Rodgers Construction Company v. 
United States, 58 Ct. Cls. 392 (1923). In Albina Marine 
Iron Works v. United States, 79 Ct. Cls. 714 (1934) the con¬ 
tract provided, as here, that the decision of the contracting 
officer, subject to appeal to the head of the department 
concerned, “shall be final and conclusive on the parties 
hereto.” The contracting officer decided the question and 
made an allowance in favor of the contractor. The Comp¬ 
troller General refused to be bound thereby and to perform 
his ministerial duty in certifying the amount for payment, 
t'pon suit being instituted in the Court of Claims judgment 
was entered in favor of the contractor. The Court said at 
pages 719 and 720 that: 

“When the contractor applied for final settlement, 
the Comptroller General refused to acquiesce in the 
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finding of fact bv the officer. * * * The Comptroller Gen¬ 
eral was not a party to the contract. It was the duty of 
the contracting officer, under tlie terms of the clause of 
the contract above set out, to ascertain the facts and ex- 
I tent of delay. The contracting officer did perform his 
duties under the terms of this clause of the contract * * * 
and this finding bv the contracting officer is not review- 
able by the Comptroller General or the courts. The 
court cannot go behind the decision of the contracting 
officer where the contract makes him the final arbiter of 
the facts of the case unless there has been fi’and or such 
gross error which, in effect, would imply bad faith. 
The cases in this court and the Supreme Court so hold¬ 
ing are numerous. Kihiherg v. United States, 97 U. S. 
398; United States v. Gleason, 175 U. S. 588; Penn 
Bridge Co. v. United States, 59 C. Cls. 892. See also 
Carroll v. United States, 76 C. Cls. 103, where all the 
cases are fully reviewed. The action of the Comptroller 
General in denying plaintiff the relief granted by the 
I contracting officer was without warrant of law. See 
Suyi Shipbuilding and Dry Dock Company v. The United 
States, 76 C. Cls. 154, 193.” 

The Comptroller General again refused in MeShain 
Company v. United States, 83 Ct. Cls., 405 (1936) to ac¬ 
quiesce in a decision of the contracting officer which was 
made by the contract “final and conclusive.” Judge Whaley, 
noAlr Chief Justice Whaley, there said (pp. 409-410) that: 

I u* * * court and the Supreme Court by numerous 
decisions have held there is no going behind the decision 
of the contracting officer when the contract provides 
that ‘his findings of facts therein shall be final and con¬ 
clusive on the parties thereto.’ The action of the 
Comptroller General was without legal authority. 
Kihiherg v. United States, 97 U. S. 398; United States 
V. Gleason, 175 XT. S. 588; Sun Shipbuilding & Dry Dock 
Co., 76 C. Cls. 154; Penn Bridge Co. v. United States, 
I 76 C. Cls. 103; where all the cases are fully review’ed; 
Albina Marine Iron Works Inc. v. United States, 79 C. 
Cls. 714.” 
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Even though the Comptroller General was plainly told in 
the Albina jSlarnie Iron Worka case that his interference 
with the tiiial decision of the contracting officer “was with¬ 
out warrant of law” and in the MeShain case that it was 
“without lawful authority” he had been told this before, but 
he lui- iiitei’fered with the decision in tins ca>e witiiout 
“warrant of law” and “without authority” of law. 

In the Sun Shiplniilding k Dry Dock Company case, 76 
Cl. Cls., 154, 193, (1932) cited by the present Chief Justice 
of the (hmrt of Claims in the above quotation from his 
opinion in the Albina Marine Iron TlorA's case, the Court 
condemned a situation where the Comptroller General had 
made the decision notwithstanding that the contract im- 
])osed that resy)onsil)ility on other officers. The Court said 
at page 192, in denying the Government’s motion for a new 
trial, that: 


“Its evident purymse was to compel the contractor to 
appear before the General Accounting Office, plead his 
case there, and await its decision, whereas the contract¬ 
ing ollicer and the Chief of Engineers were the agreed 
tribunal, their judgment and approval being exclusive.” 


Phoenix Bridge Company v. United States, 85 C. Cls., 
626, 629, (1937) is a similar case, and there again the Court 
held that the Comptroller General had no legal authority to 
exercise the responsibility and duty of the contracting officer 
to decide the questions which the contract authorized and 
required the contracting officer to decide. 

In the Cain Compa}iy case, 79 Ct. Cls., 290, (1934) the 
contract provided that the contracting officer should decide 
c('rtain disputes between the Government and the contrac¬ 
tor. The contracting officer did make his decision and 
a.jlowed the contractor .$5,551.14. There, as here, the Comp¬ 
troller General refused to acquiesce in the decision of the 
contracting officer, and the Court entered judgment there¬ 
for. 

In Carroll, et al v. United States, 76 Ct. Cls., 103, (1932) 
the Bureau of Yards and Docks, Navy Department, deter- 
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mined in accordance with the terms of the contract that a 
certain amount was due the contractor, such decision being 
made by the terms of the contract (p. 122) “conclusive and 
binding.” The General Accounting Office, under the Comp¬ 
troller General, refused to acquiesce in that decision. For¬ 
mer Chief Justice Booth wrote the decision and quoted 
extensively from KiJilberg v. United States, 97 U. S. 398, 
as well as from United States v. Gleason, 175 U. S. 588, 602 
—all to the effect that it is competent for the parties to a 
Government contract to agree in the contract that the deci¬ 
sion of some Government oflicer shall be final and con¬ 
clusive on the parties and that such stipulations mean exactly 
what they state. 

Jn R 21 ,useg v. United States, 88 Ct. Cls., 254, (1939) the 
subsurface conditions actually encountered differed mater¬ 
ially from those shown in the contract and indicated by the 
Government test borings. As provided in the contract, a 
Board of Changes considered the matter and allowed the 
contractor some $13,000 as increased cost for which a 
voucher was sent to the General Accounting Office. The 
Court said: 

i‘* * * The General Accounting Office later refused pay¬ 
ment of the same and denied the claim. The General 
Accounting Office was without jurisdiction to consider 
it. The contract itself under the facts of this case 
determined the rights of the parties. McSliain Co. v. 
Jjnited States, 83 C. Cls. 405, and authorities therein 
qited. The plaintiff is clearly entitled to the judgment 
awarded.” 

The question as to when a final settlement has been made 
under Government contracts has been before the Courts 
in numerous cases. It was held in Lambert Lumber Com¬ 
pany V. Jones Engineering & Contracting Company, 47 Fed. 
(2nd), 74 (1931) that when a contract claim is sent to the 
General Accounting Office for settlement in the amount 
found due by such office, the settlement is made when the 
General Accounting Office issues its certificates of settle- 
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ment. On the other hand, where the administrative office 
itself determines the amount due and sends the claim to the 
General Accounting Office for settlement it has been held 


that tlie settleiueiit is eiade wlieii tlie aci’aiiiistrative offiec 
made such determination. In Globe Indeynnity Company v. 
United States, 291 U. S. 476 (1934) the court said, among 
other things, that: 


“* * * Judgment for the ])etitioner by the District Court 
was reversed by the Court of Appeals for the Third 
Circuit, 66 Fed. (2nd) 302, which held that the Budget 
and Accounting Act of 1921, 42 Stat. 23, 27, 31 USCA, 
Sec. 41, et seep, had transferred the authority to make 
settlement of such contracts from the Department of 
the Interior to the General Accounting Office, that 
consequently final settlement did not occur until the 
action of the General Accounting Office upon the con¬ 
tractor’s claim, and that the suit was brought within a 
year was in time. Certiorari was granted to resolve 
the alleged conflict between this decision and that in 
Consolidated Indemnity & Insurance Company v. IF. A. 
Smoot & Co., 57 Fed. (2nd) 995; compare Lambert Lum¬ 
ber Co., V. Jones Enyineeriny & Constriu-tion Company, 
47 Fed. (2nd) 74. 

“The Budget and Accounting Act set up the General 
Accounting Office under the direction of the Comptroller 
General of the United States. Section 304, 31 XTSCA, 
Sec. 44, transferred to it the powers and duties of the 
Comyjtroller of the Treasury and of the six Auditors 
of the Treasury Department, and authorized the heads 
and disbursing officers of executive departments to 
apply for the decision of the General Accounting Office 
upon any question involving a payment to be made by 
them, which decision, it is declared, shall govern such 
office in passing upon the account. And by See. 305, 31 
USCA, Sec. 71, it is provided that ‘all claims and de¬ 
mands whatever by the government of the United 
States or against it. . . shall be settled and adjusted in 
the General Accounting Office.’ But none of these 
duties imposed upon the Comptroller General were 
new. Like provisions applicable to the Comptroller of 
the Treasury or the Auditors of the Treasury are found 
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in Sec. S of the Act of July 31, 1S94, 28 Stat., 207, and 
in l^ev. Stat. Sec. 236. The chief change effected by the 
Budget and Accounting Act was that it transferred the 
powers lodged with oflicers of the Treasury Depart¬ 
ment to the Comptroller General and made his office 
linde])eiident of the executive branch of the Govern¬ 
ment. But the function which he exercises in auditing 
and settling claims against the Government is precisely 
that which was |)reviousIy exercised by the Accounting 
Office in the Treasury Department. Before, as after, 
the Budget and Accounting Act, claims against the 
United States might be ])aid from the ])roper appropri¬ 
ation upon approval of tin* authorized officer of the 
iiepe.i-tu’.ent eoueenied, without settlement or audit by 
the accounting office. Before, as after, department 
heads or disbursing officers might ask the accounting 
offici' to render a decision upon a question involving 
j)ayment to be nuule by them, in order to protect the 
disbursing officers and their bondsmen from liability 
for a payment unauthorized by law. 


^‘In the light of this history we cannot say that Con¬ 
gress, merely by transferring the function previously 
])erformed by the Treasury to the General Accounting 
Office intended to disturb this construction of the statute 
or to make final administrative determinations in the 
executive departments any the less final settlements 
within the meaning of the Heard Act than they had been 
befor(‘. Consolidated Indemnitij & Insurance Co. v. 
TU. A. Smoot Co., supra.^^ 


Suggesting that a different (]uestion might be presented 
if the administrative ollicer refused to determine the amount 
due under the contract and referred it to the General Ac¬ 
counting Office for settlement, the Supreme Court held that 
where such administrative officer did make the determin¬ 
ation of the amount due final settlement of the contract took 
place when such determination was made. 

AMiile it is true that this decision concerned the question 
of final settlement for purpose of the Heard Act, it is 
equally true that this decision is in line with those herein- 
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before cited to the effect generally that ^vhen a contract con¬ 
tains a stipulation that the contracting oflicer ami or the 
liead of cie])art]aeiit is anihorized to ;..ake decisions of dis¬ 
putes arising under such contracts, such decisions a'rc .'imd 
and conclusive on both the contractor and tlu* cut 

and tiiat the appc*!Iee, as C’oinptroiler (General of the United 
States, acts without “lawful authority” and without “war¬ 
rant of law” when he attempts to go behind such decisions 
and determine for himself whether such decisions are cor¬ 
rect either as a matter of fact or of law. 


Counsel for appellee appear to have conceded in the court 
below that the decision by the contracting oniccr and/or of 
the head of the department concerned—under a contract 
containing a sti]nilation that he or they should decide such 
disputes and that the decision is “final and conclusive” 
upon the parties to the contract—is, in fact, final and con¬ 
clusive on the appellee where the question is one of fact. 
Then counsel seemed to attempt to draw a distinction 
between a decision involving questions of fact and a deci¬ 
sion involving questions of law. 

Tt will be noted that Article 15 of the contract, above 


quoted, does not limit the decisions of the contracting officer 
and/or the head of the department concerned to disputes 
concerning facts but stipulates that such d(‘cisions shall be 
final and conclusive on the parties to the contract as to “all 
other questions concerning disputes arising under this con¬ 
tract.” This same Article 15 was before the United States 


Court of Claims in Dravo Corporafioti v. United States, 
93 Ct. Cls. 270 (1941). The disputed question there was 
definitely one as to whether the contract authorized a pay¬ 
ment to the contractor under the facts alleged in the petition 

and necessarilv admitted bv the demurrer thereto. The 

» • 

court said; 


“Art. 15 provided that all disputes concerning questions 
arising under this contract shall be decided by the 
contracting officer or his duly authorized representa¬ 
tive, subject to written appeal by the contractor within 
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30 days to tlie head of the department concerned, or his 
duly authorized representative, whose decision shall 
be tiiial and conclusive upon the parties thereto as to 
such questions. 'Whether plaintiff was entitled to de¬ 
mand and to receive the two allowances of $5,000 each, 
under par. 9 of the s])ecifications, under the existing 
facts, conditions and circumstances resulted in a dis¬ 
pute between the parties concerning a question arising 
under the contract. In view of the clear language of 
art. 15, the decisions of the contracting officer and the 
head of the department against plaintiff on this ques¬ 
tion were final and conclusive, unless those decisions 
were arbitrary or so grossly erroneous upon the facts 
before them as to imply bad faith. PJumley v. United 
States, 226 U. S. 545, 547; Merrill-Bttekfjaber Company 
United States, 241 U. S. 387, 393; Ripley v. United 
Stafrs, 223 IT. S. 695, 701; United States v. John Mc- 
Shain, Jnr. 308 IT. S. 520, 521; The facts alleged in the 
petition are not sufficient to show that the decisions of 
these officers were arbitrary or grossly erroneous.” 

The other decisions cited herein do not purport to make 
a distinction between questions of fact and questions of law 
decided by contracting officers and heads of departments 
concerned and this Dravo Corporation case as well as the 
above referred to opinion of the Suy)reme Court of the 
Ignited States in the Mason &. Hanyar case aro. sufficient to 
show that no such distinction exists. Such decisions pur¬ 
suant to the authority conferred in Government contracts 
are final and conclusive on the courts as well as upon the 
a’)})el]ee regardless of whether they resolved dispute'! ques¬ 
tions of fact or disputed questions of law arising under 
Government contracts containing a stipulation which does 
not pl^^ce any limitation on the “disputes” which are to be 
determined. Such was the stipulation in the contract in this 
case. 

The most recent case on this subject is United States v. 
Callahan Walker Construction Company^ No. 65, decided 
by the SuTmeme Court of the Ignited States on November 9, 
1942, where there w’as involved Article 15 of the Govern- 
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ment Standard Form of Construction Contract, which article 
is very similar in terms with the above quoted Article 15 of 
the contract with ])laintitf. This Article 15 in the Callahan 
'\Valkvr Construction Company case expressly provided 
that “all disputes concerning questions of fact” shall be 
decided by the contracting officer, etc., while, as above sho\vn, 
the contract in this case before the court simply states that 
“all disputes concerning questions arising under this con¬ 
tract” shall be decided, etc. 

There were chanires made bv the Government under the 
contract to meet unanticipated conditions and the contract¬ 
ing officer determined and fixed the additional cost by reason 
thereof. The contractor was not satisfied with the amount 
fixed but it did not appeal to the head of the department as 
provided in Article 15 of the contract. The court below 
held what constituted a fair and equitable adjustment was 
a question of law and that the contractor was not required 
to appeal to the head of the department. The Supreme 
Court disagreed and reversed the judgment, saying, among 
other things that: 

“An ‘equitable adjustment’ of the respondent’s ad¬ 
ditional payment for extra work involved merely the 
ascertainment of the cost of digging, moving and plac¬ 
ing earth, and the addition to that cost of a reasonable 
and customary allowance for profit. These were in¬ 
quiries of fact. If the contracting officer erroneously 
answered them. Article 15 of the contract provided the 
only avenue for relief.” 

This opinion is doubly important here. (1) The decison 
of the contracting officer was held, in effect, to be final and 
conclusive on the Court of Claims and, (2) There was no 
suggestion that the contractor could have appealed to the 
appellee to set aside the decision of the contracting officer. 

The questions whether there were “unknown conditions of 
an ususual nature differing materially from those ordinarily 
encountered and generally recognized as inhering in work of 
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tho character,” appellant j'.erformed and if so, the reason¬ 
able cost to the appellant by reason thereof were, and are 
])eculiarly questions of fact—certainly as much so as in the 
CdUalian Walker Construction Compayiy case —for the de¬ 
termination of the Gov'ernment engineers on the job and 
their superior ollicers having experience in determining 
such questions. 

These questions are decidedly not questions for the de¬ 
termination of lawyers and accountants in the General 
Accounting Office who are not engineers, have never had 
experience in large construction projects, were not on this 
job, and did not know what representations were made to 
representatives of the appellant as to where the borrow-pit 
material was to be secured for construction of the dam. 
The decisons of December 1, 1941 and June 7, 1942 by the 
Acting Secretary of the Interior constitute conclusive 
answers to the position taken by the appellee in refusing 
to respect and carry out the said decisions that appellant 
was entitled to the sum of $23,615.70 as excess costs by 
reason of the unknown presence of rhyolite in the borrow-pit 
areas wliich had been designated to this contractor before 
its bid was submitted. 


11 . 

The Appellee acted arbitrarily and capriciously in refusing 
to perform his ministerial duty in issuing a certificate 
for the amount allowed by the contracting officer and 
twice approved by the acting head of the department 
concerned so that a check could be drawn thereon in 
payment of the said amount. 

The cases cited under the preceding point of this brief 
are amply sufficient to remove any possible doubt that 
tlie appellee, as the chief accounting officer of the 
United States, has no statutory authority or jurisdiction 
to set himself up either as a judge or as an engineer or both 
to go behind a decision of a contracting offier twice approved 
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by the head of the department concerned* which decided 
a dispute between tlie contractor and the contracting officer 
under the terms of a (Joverninment contract which made 
that decision final and conclusive on the parties to the con¬ 
tract. 

Further, these cases made no recent innovation in the 
law. As shown bv the dates after the decided cases, the 
rule was stated in the Kihlberg case in 187S, or some 56 
years ago, that the decision of a designated and authorized 
officer under a Government contract “is conclusive upon 
the appellant as well as upon the Government.” That 
court went further in 1922, or some 44 years later, and very 
pointedly stated in the Mason & Hangar case, supra, that 
over the effect of such decisions, settlements and payments 
Ihe Com])troller has no power; that they were the acts and 
duty of the designated ofiicer and “were, therefore, con¬ 
clusive in effect. ” 

The United States Court of Claims has been in existence 
for more than three (luarters of a century and has rendered 
great service to the United States Government and to 
Government contractors. It is a court informed by experi¬ 
ence in Government contract matters. It has gone so far 
as to hold, as above quoted, that such attempted inter¬ 
ference by the Comptroller General with the decisions of 
contracting officers and /'or heads of dej)artments concerned, 
under the terms of Government contracts giving them the 
authority to make such decisions, wore “without authority 
of law” and were “without legal authority.” 

The appellee is not beyond the law. As the Supreme 
Court of the United States has so well stated in Flogd's 
Acceptances, 7 Wallace, 666, in any inquiry as to the author¬ 
ity of a public officer: 

‘Under Title 5, Section 4, U. S. Code, the Acting Secretary of the 
Interior performs the duties of the Secretary’ of the Interior in his absence. 
\^Tiile the decisions of December 1, 1941 and June 27, 1942, were rendered 
by the Acting Secretary of the Interior he is hereinafter referred to as 
Si^retary of the Interior. 
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“The answer, whicli at once suggests itself to one 
familiar with the structure of our government, in which 
all power is delegated, and is defined by law, constitu¬ 
tional or statutory, is, that to one or both of these 
sources we must resort in every instance. We hav’e no 
officers in this govi*rnment, from the President down to 
the most subordinate agent, who does not hold office 
under the law, with prescribed duty and limited author¬ 
ity.’’ 

There being no statutory authority in that case for the 
Secretary of War to pledge the credit of the United States, 
the acceptances were held to be void and of no effect. The 
above quoted terms of the Globe Indemnity Company case 
make it clear that the authority of appellee as Comptroller 
General “is precisely that which was previously exercised 
by the Accounting Office in the Treasury Department” con¬ 
cerning the settlement and adjustment of claims. That was 
the authority contained in the Act of March 3,1817 and car¬ 
ried forward as Section 236, Revised Statutes and which 
was exercised under the Dockery Act of July 31, 1894, 28 
Stat., 208. It was the authority in effect when the Kihlberg 
case was decided and that authority continued when the 
Mason & Hangar case was decided. The former case held 
that it was competent for the Government and its con¬ 
tractors to agree uy)on some officer of the Government to 
decide disputes which might arise in the performance of the 
contract and that such decision when made “is conclusive 
upon the appellant as upon the Government.” The latter 
case held that when such an officer was designated and ren¬ 
dered his decision such “decision of the officer is conclusive 
upon the parties” and over the effect of which “the Comp¬ 
troller of the Treasury has no power.” 

There is certainly no constitutional basis for the authority 
claimed by the appellee and it is clear from the decisions 
hereinbefore cited that there is no statutory basis for such 
claimed authority in the Answer that notwithstanding the 
decision of September 5, 1941 by the contracting officer, 
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concurred in by the head of the department in his decisions 
of December 1, 1941 and June 27, 1942, allowing the appel¬ 
lant $23,615.70, the question “whether appellant is entitled 
to payment of the claim asserted is a matter solely for the 
deteniiination by the appellant.” (A})i)ellaiit's App. 21). It 
is impossible to take such an asserted authority seriously. 

But how’ever that may be, is the appellee to be permitted 
to continue to defeat the purpose stated by the Supreme 
Court of the United States in the Kihlberg case for the 
insertion in Government contracts of a stipulation making 
the decision of some designated officer conclusive on both 
the contractor and the government so as to avoid vexatious 
and expensive litigation—a defeat brought about by the 
appellee’s disregard of the decisions when made and the 
forcing of Government contractors to resort to expensive 
and vexatious litigation in order to recover the amounts 
allowed by such designated officers? Is the appellee to be 
permitted to continue to force such claims into the United 
States Court of Claims or into the District Courts of the 
United States where the amount involved is less than 
$10,000.00 and the decision of the contracting officer and/or 
head of the department concerned is in favor of the contrac¬ 
tor? Is the appellee to be permitted to disregard the terms of 
lawful contracts with the United States and the decisions of 
the designated officers thereunder in favor of the contractors, 
thereby greatly adding to the costs of administration of 
the Government in attempting to defend cases on their 
merits "which have no defense, as shown by the hereinbefore 
cited decisions of the courts, and greatly adding to the costs 
of the contractors and inevitable expense to the United 
States in the performance of its contracts? 

We think that such action is arbitrary and capricious; 
that the processes of this Court are available to require the 
appellee to perform his ministerial duty in issuing a certifi¬ 
cate for amounts allowed by contracting officers and/or 
heads of departments concerned under such contract stipu¬ 
lations as exist in this case. 
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The amount payable having been definitely ascertained 
and determined in the decision of the contracting officer, 
twice approved by the head of the department concerned, is 
similar to the case of Kendall v. United States ex rel Stokes, 
12 Peters, 524 (1838) which affirmed the action of the 
courts of the District of Columbia in requiring the Post¬ 
master General to credit in the accounts of the contractor 
an amount which had been ascertained and determined in 
accordance with law. The power of these courts to issue 
such extraordinary orders was there carefully considered 
by the Supreme Court and affirmed. Mr. Justice Thompson 
in delivering the opinion of the court said: 

“The act required by the law to be done by the Post¬ 
master General is simply to credit the relators with the 
full amount of the award of the solicitor. This is a 
precise, definite act, purely ministerial, and about which 
the Postmaster General had no discretion whatever 
# # He was not called upon to furnish the means of 
paying such balance, if any should be found. He was 
simply required to give the credit. This w’as not an 
official act in anv other sense than being a transaction 
in the department where the books and accounts were 
kept, and was an official act in the same sense that an 
entry in the minutes of a court, pursuant to an order of 
the court, is an official act. There is no room for the 
exercise of discretion, official or otherwise; all that is 
shut out by the direct and positive command of the 
law, and the act required to be done is, in every just 
sense, a mere ministerial act. ’ ’ 

That opinion in 1838, after the Act of March 3, 1817, 
providing the jurisdiction which is now section 305 of the 
Budget and Accounting Act of 1921, above quoted, might 
well have been written for the case now before the court. 
As shown by the numerous decisions of the courts which 
have been cited and the contract stipulations, the decisions 
of the contracting officer and the head of the department 
concerned determining that there were unknown conditions 
at the site of the w’ork and that the excess costs aggregated 
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$23,615.70 are so conclusive that even as late as November 
9,1941, the Supreme Court of the United States determined 
in the Callahan Walker Construction Company ca^e that 
even it and the Court of Claims could not go behind a 
similar determination made by the contracting officer. 

The certification by the appellee of the amount for pay¬ 
ment in accordance with such decisions was no less a mere 
ministerial act than the certification of credit by the Post¬ 
master General in the Kendall case more than a century 
ago and that case does not appear to have been overruled 
or modified. 

Also, such certification by the appellee involves no more 
discretion than the delivery to the petitioner of the com¬ 
mission in Marhury v. Madison, 1 Cranch, 137. The entire 
subject was carefully reviewed by the Supreme Court of 
the United States in Noble v. Union River Logging Com¬ 
pany, 147 U. S. 123 (1892) which was an appeal from the 
courts of the District of Columbia enjoining the Secretary 
of the Interior from revoking the approval given by his 
predecessor to certain maps for a right of way across 
public lands. The courts held that upon approval of the 
maps by the prior Secretary of the Interior the right to the 
way across public lands vested in said company. Also that 
the company could not be divested of that right by means of 
a revocation order of a subsequent official. The injunction 
granted was affirmed, the Supreme Court saying: 

“We have no doubt the principle of these decisions 
applies to a case wherein it is contended that the act 
of the head of a department, under any view that 
could be taken of the facts that were laid before him, 
was ultra vires, and beyond the * scope of his authority. 
If he has no power at all to do the act complained of, 
he is as much subject to an injunction as he would be 
to a mandamus if he refused to do an act which the law 
plainly required him to do. As observed by Mr. Justice 
Bradley in Louisiana Board of Liquidation v. McComb, 
92 U. S. 531, 541: 
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“But it has been well settled that when a plain oflScial 
duty, requiring no exercise of discretion, is to be 
performed, and performance is refused, any person 
who will sustain personal injury thereby, for which 
adequate compensation cannot be had at law, may have 
an injunction to prevent it. In such cases the writs of 
mandamus and injunction are somewhat correlative to 
each other.’’ 

In substance and effect the disallowance by the appellee 
of the claim in this case after it had been carefully con¬ 
sidered and allowed by the contracting officer and by the 
head of the department concerned pursuant to authority in 
them by the terms of the contract is even worse than the 
situation in the Noble River Logging Railroad Company 
case where a Secretary of the Interior attempted to set 
asid^ and revoke the action of his predecessor in office. 

The orderly processes of government can not go on where 
a public official, without warrant of law, attempts to ignore 
and refuses to execute the final and conclusive decisions of 
other competent officials of that government. 

At least the two cases are alike in that even the courts 
may not set aside the decisions made by the Secretary of 
the Interior in each case unless there be established fraud 
or such gross mistakes as to amount to fraud within the 
exception stated in the Kihlberg case. See also United 
States ex rel Parish v. MacVeagh, 214 U. S. 124 (1908) 
where it was held that the Secretary of the Treasury had 
only a ministerial duty to perform in settling the claim of 
the contractor in that case, thereby reversing the decision 
of this court reported at 30 App. D. C., 45. The Supreme 
Court there stated, among other things, that: 

“It does not militate with this conclusion that the duty 
enjoined was simple. The committees of Congress 
believed it to be so, believed that the extent of relief to 
which Parish was entitled and the items of it had been 
established. The act in controversy was the expression 
of that belief. Its purpose was relief shown to be due 
from a problem already solved, not to start another 
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problem. The duty enjoined required a reference in a 
sense to evidence, it may be, but it was to evidence 
whose probative force had been estimated and declared. 
It conduced to but one conclusion. That conclusion 
was stated by the Auditor of the War Department, 
following the direction of the statute, to be a balance 
in Parish’s favor of $181,358.95. This amount repre¬ 
sented the amount that Parish should have received 
over and above what he w’as paid by direct payment, 
judgment or appropriation by Congress and the balance 
due him under the rule in the Behan case. 

“The judgment of the Court of Appeals is reversed, 
and that court is directed to reverse the judgment 
of the Supreme Court and direct the latter court 
to sustain the demurrer of relator to the return of 
respondent and enter judgment as prayed for in 
petition of relator.” 

Thus the Secretary of the Treasury, who Tvas in 1908 the 
head of the accounting officers of the Treasury, was held 
to have only a ministerial duty to perform in paying or 
causing to be paid the amount which his subordinate, the 
Auditor, had allowed pursuant to the formula stated in an 
Act of Congress for the settlement of the claim. In this 
case the procedure for determining whether there were 
unknown conditions at the site of the work and if so, the 
excess costs to appellant by reason thereof was stated in 
the contract and the amount due was determined by the 
officers authorized by the contract to do so. The amount was 
determined with all of the definiteness and certainty applic¬ 
able to the amount determined in the MacVeagh case and 
with as much finality as if it had been determined by a court 
of competent jurisdiction. The decisions of the courts which 
have been cited under point I of this brief are so emphatic 
as to leave no doubt whatever on this point. 

The duty was held to be ministerial in the MacVeagh case 
and it is equally so on the appellee in this case. This court 
has the same jurisdiction to grant appellant relief in this 
case that the Supreme Court held should have been exer¬ 
cised in the MacVeagh case. 
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The case of Roberts v. United States ex rel Valentine, 13 
App. D. C. 38, affirmed in 176 U. S. 219, 221 (1889) was one 
where a writ of mandamus was issued against the Treasurer 
of the United States to compel him to pay interest on 
certificates of the Board of Audit of the District of Colum¬ 
bia. The statutory provisions there for the pajmient of 
interest on such certificates were no more plain and devoid 
of doubt than the decision of the contracting officer in this 
case, twice affirmed by the head of his department. The 
Supreme Court stated in this Valentine ease that: 

^‘If the law direct him to perform an act in regard to 
which no discretion is committed to him, and which, 
upon the facts existing, he is bound to perform, then 
that act is ministerial, although depending upon a 
statute which requires, in some degree, a construction 
of its language by the officer. Unless this be so, the 
%’alue of this writ is very greatly impaired. Every 
executive officer whose duty is plainly devolved upon 
him by statute might refuse to perform it, and when 
his refusal is brought before the court he might suc¬ 
cessfully plead that the performance of the duty in¬ 
volved the construction of a statute by him, and there¬ 
fore it was not ministerial, and the court would on that 
account be y)owerless to give relief. Such a limitation 
bf the powers of the court, we think, would be most 
unfortunate, as it would relieve from .-judicial super¬ 
vision all executive officers in the performance of their 
duties, whenever they should plead that the duty re¬ 
quired of them arose upon the construction of a statute, 
no matter how plain its language, nor how plainly they 
violated their duty in refusing to perform the act 
required.” 

The amount payable to appellant had been as definitely 
and finally deteraiined in this case by the contracting officer 
and the Secretary of the Interior as the amount of the fine 
to be refunded had been determined by the Secretary of 
Labor in McCarl v. United States ex rel Societa Liquire di 
Armdmento, 58 App. D. C. 319, 30 Fed. (2nd) 561 (1929). 
The authority there in the Secretary of Labor to determine 
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the amount of, and the circumstances under which immigra¬ 
tion fines could be refunded was held to be such that the 
Comptroller General had only a ministerial duty to perform 
in certifying the amount for payment. That authority was 
no more complete, and was much less well settled than the 
authority of a contracting officer, with the approval of the 
head of his department to determine disputes under Gov¬ 
ernment contracts. 

This Court pointed out in the course of the opinion in 
this di Armamento case that it was very similar to Wright 
V. Ynchausti S Co., 272 U. S. 640 (1926) and it might have 
added, to Manila v. Posados, 274 U. S. 410 (1927) and both 
of which involved the powers of the Auditor for the Phil¬ 
ippine Islands which were similar to those conferred on the 
Comptroller and Auditors of the Treasury under the 
Doekerv Act of Julv 31, 1894 which were referred to in the 
Globe Indemnity Company case, supra. This Court said in 
the di Armamento case that: 

“In the present instance the Comptroller General was 
not charged with duties requiring the exercise of judg¬ 
ment or discretion, but was called upon to perform a 
purely ministerial function. The proceeding related 
solely to the disposition of certain funds which Congress 
had appropriated for the refunding of immigration 
fines, which were to be refunded upon presentation of 
evidence showing conclusivelv that collection thereof 
was made through error of government officers. The 
funds thus appropriated were to be expended under 
the direction of the Secretary of Labor, consequently 
the finding of that officer that the fines in question were 
collected through error of government officers was con¬ 
clusive, and the Comptroller General was not authorized 
to review it. The certification of the voucher by him 
would be a ministerial act onlv.” 

The ease of McCarl v. Halstead, 45 Fed. (2nd) 665,59 App. 
D. C. 395, was one where a writ of mandamus was affirmed 
against appellee’s predecessor in office to require him to 
certify for payment an award made by the Secretary of the 
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Interior under the War Minerals Relief Act. The appellee’s 
predecessor had there held up pa\Tnent of the award because 
of an alleged tax indebtedness to the United States which 
the court determined was barred bv the statute of limita- 
tions. In McAdfio v. Onnes, 47 App. D. C., 364, affirmed as 
HoiLston V. Onnes, 252 U. S. 469, it was held that the Secre¬ 
tary of the Treasury had but a ministerial duty to perform 
in paying a judgment of the Court of Claims and the 
determination here by the contracting officer and the head 
of the department concerned has all of the binding effect of 
a final judgment. United States ex rel Redfield v. Windom, 
8 Mackey, 54, affirmed 137 U. S. 636 (1891). 

We submit on this point that the duty required of the 
appellee in this instance was a plain ministerial duty, not 
admitting of discretion and that in view of the long existing 
judicial rule as to the binding effect of such decisions, ho 
acted arbitrarily and capriciously in refusing to issue a cer¬ 
tificate on which a check could be drawn bv a disbursinu- offi- 
cer in })ayment of the amount allowed by the contracting 
officer pursuant to the authority vested in him by th.e con¬ 
tract aiid which the head of the department twice affin>ied 

under the authoritv likewise vested in him bv the terms of 

• • 

the contract. 


III. 

There is no merit in the excuses of the Appellee for his 
failure to observe the law and the prayers of the bill of 
complaint should have been granted. 

L 

The allegation of the appellee that it was his responsibility 
to determine, n'hcther the claim of appellant was payable. 

This allegation of the appellee in the Ansvrer has been 
fully disposed of by the cases cited under point I of this 
brief, all to the effect that it is the exclusive responsibility 
of the contracting officer, and upon appeal that of the head 
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of the department concerned to determine under contracts 
containing stipulations identical with, or similar to the 
stipulations contained in this contract dis])utes arising under 
contracts with the United States and the amounts, if any, 
which are payable to the contractor. 

It would belabor the point, and unduly extend the length 
of this brief to cite further cases directly contrary to the 
allegations contained in the Answer as to the alleged juris¬ 
diction and authority of the appellee in cases of this char¬ 
acter. 

2 . 

The allegation of the appellee that this case involves the 

exercise of discretion. 

Any such allegation is, of course, one of law. The cases 
cited in support of point II of this brief are sufficient to 
demonstrate that the appellee had only a ministerial duty 
to perform in the issuance of his certificate on which a check 
could be drawn payable to the appellant for the amount 
allowed in the decision of the contracting officer, twice 
approved by the head of the department concerned pursuant 
to the authority contained in articles 4 and 15 of the contract 
in order to avoid expensive and vexatious litigation, as 
stated in the Kihlherg case, supra, and reaffirmed in the 
Masou cO Hangar case, supra. 

3 . 

With respect to the point raised hy counsel for the appellee 
in the court below that regardless of where the earth-fill 
was secured for the dam the appellant ivas entitled to 
only the rates provided in the contract. 

Waiving for the moment the force and effect of the cases 
cited under point I of this brief that the decisions of the 
contracting officer and/or the head of the department con¬ 
cerned are “final and conclusive” on both the Government 
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and the contractor and that neither the appellee as Comp¬ 
troller General nor the courts have jurisdiction and author¬ 
ity to go behind such decisions except for fraud or gross 
mistake—which are not even suggested here—, the position 
ol the a]>j)ellant in his letter of iNlarch 23, 1942 (Appellant’s 
Kxl.ihii “B", Ai)peilant‘s App. 31) as epitomized in his 
settlement of August 20, 1942 (Appellee’s Exhibit “C”, 
A]nH*ll;nit’s App. 46) is unsound as a matter of law. 

In substance that position, as argued by counsel for 
appeliee in the court below, is that under paragraphs 37 and 
47 of the contract specifications (quoted in appellee’s letter 
of Mnrch 23, 1942) the appellant was only entitled to the 
contract rates for the work performed regardless of where 
it secured material for the construction of the dam. 

Had there been no rei)resentations by the Government 
engineer to the Government engineer to the prospective 
bidders as to the exact borrow-pit area where such material 
woulil lie secured such conclusion would be more persuasive, 
flowever, as admitted by the Government engineer, as 
<|noted by the contracting officer (Appellant’s Ap]). 28-29) 
and as ap])roved l)y the head of the department concerned 
tGovernment engineer did point out to prospective bid¬ 
ders tl'.e exact place where the borrow-pit area would he lo¬ 
cated. The Government presumably received the benefit of 
such!s])ecific designation of the borrow-])it area to prospec¬ 
tive bidders in the lower bids received for the performance 
of the work. 


If the prospective bidders, including the appellant, had 
reason to believe that they might be required to secure the 
borrow-pit material anywhere within a wide area, their 
bids would nece.ssarily have been higher for the performance 
of the work for the reasons hereinbefore stated in the State¬ 
ment of the Case. This appellant relied upon the represen¬ 
tation made by the Government engineer as to the location of 
the borrow-pit area and did not compute into its bid price, 
and consequently into its accepted contract price the addi¬ 
tional costs which it would have incurred in clearing, build- 
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iiig- roads, constructing bridges, etc., bad it known or be¬ 
lieved ihat it might be required to secure the borrow mate¬ 


rial over such a wide area as it in fact did secure llie 


terial. 


It is nothing short of very sharp practice for the appellee 
to attempt to repudiate the effect of such representation by 
the Government engineer before the bids were submitted and 
the contract entered into with ap])ellant as to the e.xact 
place where the borrow material would be secured for the 
dam. Particular attention is invited on this point to the 
^Secretary of the Interior's decision of June ‘27, 1942 (Ap¬ 
pellant's App. 9-12). 

Having obtained the lowei’ bid and contract itrice by 
designating the exact area from which the material would 
be secured for constructing the dam, can the appellee in 
refusing to bo bound by the decisions of the contracting 
officer as approved by the head of the Interior Department, 
attempt to take advantage of the contractor by insisting 
that it may not be paid any excess costs resulting from the 
fact that instead of clearing, building roads, bridges, drain¬ 
ing, etc., one borrow-pit area it did in fact have to perform 
this work as to several borrow-pit areas before suffi.cient 
material could be secured for construction of the dam? 


Any such attempt with respect to a contract between 
private parties would be repudiated not only as being 
contrary to the intention of the parties when the contract 
was entered into (See JIy(jienw Fibre Board Company v. 
Uniird Sfafes, ."'9 Ct. Cls. 508), but contrary to e-nuty and 
good morals. 

4 . 


The admission in the court below that decisions of con- 
tra-cting officers and/or heads of departments as to 
questions of fact are conclusive but not so as to ques¬ 
tions of law. 

We do not for an instant concede that the decisions of 
September 5, 1941 by the contracting officer as approved 
in the decisions of December 1, 1941 and June 27, 1942, 
constitute decisions of questions of law. On the contrary, 
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under Article 4 of the contract whether there were unknown 
subsurface conditions and if so the excess costs occasioned 
thereby are questions of fact. But even if they were ques¬ 
tions of law. Article 15 of the contract in this case does not 
limit the conclusive efF(‘ct of the decisions of the contracting 
ofiic-er ns approved by the head of the Department concerned 
to questions of fact but broadly includes “all disputes’’ 
which may arise under the contract. 

The above cited decisions of the courts in the Mason & 
Hang\ar case and specifically in the Dravo Corporation case 
are to the effect that disputes of either questions of fact or 
of law may be left by the contract to the decision of the 
contracting ofiicer subject to appeal to the head of the 
Department concerned. No distinction whatever is made 
between the binding effect of such decisions of questions of 
fact and questions of law or mixed questions of law’ and 
fact. Such is the effect of the decisions of this Court in 
the above cited Halstead and Societa Liquire di Armamento 
cases imd of the Court of Claims in the Penn Bridge Com¬ 
pany case. But even if the contract had failed to state the 
true intention of the parties that the bid and contract price 
should be based on securing the borrow* material for the 
dam from a specific borrow'-pit area, the contract should 
have been reformed in accordance wuth the principles stated 
in the Hygienic Fibre Board case to express that intention. 

The appellee cited in the court below* the case of Davis 
V. United States, 82 Ct. Cls., 334 (1936) as purporting to 
make a distinction betw*een the conclusive effect of decisions 
of contracting officers as to questions of fact and their deci¬ 
sions of questions of law*. We pointed out in reply that the 
contract there involved w*as one for supplies and not for 
construction w*ork and that the principal question was one 
w*hether the contractor could be paid for supplies w*hich he 
delivered and w*hich w*ere claimed to be outside of the terms 
of thp contract. The question w*as decidedly one of law 
and, further, the contract limited the contracting officer’s 
decisions to questions of fact. The contract here, as above 
pointed out, includes “all disputes” which may arise under 
the contract except labor disputes. 
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5 . 

Inconsistent position of the representatives of the 
Department of Justice. 

In attempting to defend in the court below the position 
of the appellee the representatives of the Department of 
Justice took a position directly contrary to that which they 
uniformly take in the United States Court of Claims and 
other courts that the decisions of the contracting officers 
and/or of the heads of departments concerned under the 
terms of similar contract stipulations are final and con¬ 
clusive on the contractor and may not be reviewed even by 
the courts except in cases of fraud or gross mistake. This 
is made clear by the above referred to decisions of the 
courts holding that such decisions of contracting officers 
and/or heads of departments concerned are so final and con¬ 
clusive that not even the courts can go behind them except 
for fraud or such gross mistake as to amount to fraud. 

That was the position taken by the representatives of the 
Department of Justice in the most recent case of November 
9, 1942, in the Supreme Court of the United States in 
Callahan Walker Construction Company. They should not 
be permitted to take a contrary or inconsistent position in 
this court and thus whipsaw the contractor between such 
inconsistent positions. 


6 . 

The availability of a remedy in the Court of Claims. 

It is claimed that the appellant should have instituted 
suit in the Court of Claims against the United States. It 
could have done so and this is not denied. However, it is 
insisted that the remedy in the Court of Claims is not an 
adequate remedy and that under the new Rules of the 
Supreme Court applicable to trial courts and to this Court 
the appellant is not required to forego a more speedy and 
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less expensive procedure for an injunction to obtain relief. 

The Government is now at war. Its officers and employees 
are engaged in the war effort. It is alleged in the Complaint 
(and necessarily admitted by the motion for judgment on 
the pleadings) that there is much delay in the Court of 
Claims by reason of the inability of the United States to 
obtain the testimony of its officers and employees engaged 
in the war effort and who may have been involved in the 
performance, etc., of any Government contract (Appellant's 
App. 7-8). 

Too, it is expensive to proceed in the Court of Claims and 
even after a judgment is secured, it must be certified to the 
Congress for an appropriation with which to pay it and the 
certificate on which payment may be made must be issued 
by appellant. See Acts of September 30, 1890, 26 Stat., 537 
and February 18, 1904, 33 Stat. 41. The appellee might re¬ 
fuse to issue such certificate as was done in the above re¬ 
ferred to IJoiiston V. Ornies ca^e. 

CONCLUSION. 

Upon the whole case, it is submitted that the appellee had 
only a ministerial duty to perform in issuing a certificate on 
which a check could be drawn in payment of the amount 
allowed by the contracting officer and twice approved by 
the head of the department concerned; that the appellee in 
his refusal to carry out his ministerial duty in this respect 
acted arbitrarily and capriciously; and that the processes 
of the District Court of the United States for the District 
of Columbia are available to require the appellee to perform 
his ministerial duty. Further, that the trial court erred in 
not granting the relief prayed for in the Bill of Complaint. 

Further, the Court’s attention is invited to the excellent 
statement made by Judge Coleman in Kemp v. United 
States, 38 Fed. (Supp.), 568, at page 571, in reversing a de¬ 
cision of the Comptroller General for failure to apply ele¬ 
mental principles of law in the decision of a contract claim 
that: 
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“The Court cannot refrain from the observation that 
it is just this sort of arbitrary attitude by Goveniiiient 
departments and their officials that is calculated to de¬ 
stroy confidence on the part of our citizens and taxpay¬ 
ers in the conduct of our Government. It is calculated 
to undermine proper respect for the Government, while 
encouragement of such respect, in accordance with the 
proper principles of law, is one of the prime duties of 
the Federal Courts.” 

Respectfully submitted, 

0. E. McGuibe, 

0. R. McGuire, Jr., 

Attorneys for Appellant. 

December 8,1942. 
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APPENDIX 

No. 8405 


Endorsed: Filed Aug 25 1942 Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 16916 

S. J. Groves & Sons Company, Wesley Temple Building, 
Minneapolis, Minnesota, Plaintiff, 


V. 

Lindsay C. Warren, Comptroller General of the United 
States, 5th and F Streets, NW, Washington, D. C., De¬ 
fendant. 

Complaint For Mandatory Injunction 

The plaintiff, S. J. Groves & Sons Company, respectfully 
shows to the Court that: 

1. It is a corporation existing under the laws of the 
State of Minnesota and has a principal place of business 
in the Wesley Temple Building, Minneapolis, Minnesota. 

2. The defendant Lindsay C. Warren is the Comptroller 
General of the United States and as such is the head of 
the General Accounting Office and resides in the District 
of Columbia. 

3. The plaintiff entered into a contract No. I2r-6560, 
dated October 5, 1936, with the LTnited States to construct 
the Grassy Lake Dam for the Bureau of Reclamation, De¬ 
partment of the Interior, at certain unit prices stated in 
the contract for various items of work. This contract was 
on standard U. S. Government Form No. PWA. 51, ap¬ 
proved by the Federal Emergency Administrator of Pub¬ 
lic Works, and it stipulated in Article 4 thereof as fol¬ 
lows: 
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“Art. 4. Changed Conditions.—Should the contractor 
I encounter, or the Government discover, during the 
2 I progress of the work, subsurface and (or) latent 
conditions at the site materially differing from those 
shown on the drawings or indicated in the sxjecifications, or 
unknown conditions of an unusual nature differing ma¬ 
terially from those ordinarily encountered and generally 
recognized as inhering in work of the character provided 
for in the plans and specifications, the attention of the 
contracting officer shall be called immediately to such con¬ 
ditions, and if he finds that they do so materially differ the 
contract shall, with the written approval of the head of 
the department or his duly authorized representative, be 
modified to provide for any increase or decrease of cost and 
(or) difference in time resulting from such conditions.” 

This contract of October 5, 19.36 further provided in Ar¬ 
ticle 15 thereof as follows: 

“Art. 15. Disputes .—All labor issues arising under this 
contract which cannot be satisfactorily adjusted by the con¬ 
tracting officer shall be submitted to the Board of Labor 
Review. Excey)! as otherwise specifically x)rovided in this 
contract, all other disputes concerning questions arising un¬ 
der this contract shall he decided hy the contracting of¬ 
ficer, subject to icritten appeal hy the contractor within 80 
days to the head of the department concerned or his duly 
authorized representative, whose decision shall he final and 
conclusive upon the parties thereto. In the meanwhile 
the contractor shall diligently proceed with the work.” 
(Italics supplied) 

4. During the progress of the work representatives of 
plaintiff discovered latent or subsurface conditions at the 
site of the earth filled dam, required to be constructed under 
the contract, materially differing from the subsurface con¬ 
ditions shown on the drawings or indicated in the speci¬ 
fications, such latent and subsurface conditions being the 
presence in large quantities of a very hard substance known 
as rhyolite below the depth of the Government borings in 
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the location pointed out by a representative of the Govern¬ 
ment on the site of the work before the bid was submitted 
and the contract entered into as being the place from which 
the fill would be taken for the construction of the earth 
filled dam. The said latent and subsurface conditions were 
immediately brought to the attention of the Government 
construction engineer in charge of the work, and he sent 
samples of the said rhyolite to the Bureau of 
3 Reclamation Office in Denver to be tested as to its 
suitability for use in the aforesaid earth filled dam. 

In the meanwhile the plaintiff was not permitted to place 
any of said rhyolite in the dam fill, and when the report 
was received from the Denver office of the Bureau of 
Reclamation, it was to the effect that the rhyolite was un¬ 
suitable for use in the dam. Plaintiff was not permitted to 
use such material in the dam. 

Notwithstanding the plaintiff had been at great expense 
and delay, during the short working season in the high al¬ 
titude where the dam was being constructed, in clearing the 
borrow pit site as aforesaid where the rhyolite was dis¬ 
covered below the bottom of the test borings made by the 
United States, and in building roads from the said borrow 
pit over which trucks could haul the earth to the dam, the 
plaintiff was required by the Government construction en¬ 
gineer to remove to several successive borrow pit locations, 
clear them and construct other roads as aforesaid. Each 
successive move to other borrow pit locations was neces¬ 
sitated by the discovery of latent and subsurface condi¬ 
tions of rhyolite after a few feet of surface had been re¬ 
moved. 

The aforesaid latent and subsurface condition of the 
presence of rhyolite in each designated borrow pit was im¬ 
mediately brought to the attention of the Government con¬ 
struction engineer as the fact was discovered by plaintiff’s 
representatives. The entire sites successively pointed out 
by the Government construction engineer as the places from 
which to obtain the borrow material for constructing the 
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dam v.'erc apparently underlaid with rhyolite immediately 
below the depth of the Government borings. The plaintiff 
was required and compelled as aforesaid to undergo great 
expense and incur great delay in clearing successive borrow 
pit locations, building roads, drainage ditches, etc., in order 
to secure sufficient suitable material free from rhyolite 
from which to construct the dam. The place where 
4 the dam was constructed was an almost inaccessible 
I place high in the Kocky ]\Iountains, to which the 
plaintiff had to construct roads, and apparently the Gov¬ 
ernment did not transport suitable equipment thereto for 
making the borings before the bids were requested and the 
contract entered into, there being no suitable roads to the 
dam site until they were constructed by plaintiff. The ad¬ 
ditional expense to the plaintiff of such work due to changed 
latent and subsurface conditions, as referred to in the above 
quoted Article 4 of the contract, aggregated $28,056.70, 
and such latent and subsurface conditions were unknown to 
botli the United States and the plaintiff at the time of con¬ 
tracting to construct the dam. 

5. The plaintiff often protested to the Government con¬ 
struction engineer, as provided in the above quoted Article 
4 of the contract, that the latent and subsurface condition 
of rhyolite being present had greatly increased the plain¬ 
tiff’s cost, which was not reimbursible under the contract 
unit prices for the several items of work, and requested that 
the contract be amended, as contemplated by said Article 
4 of the contract, so as to provide for payment of such in¬ 
creased cost to the plaintiff. The said construction engineer 
in a letter of January 23,1940 refused to allow’ the plaintiff 
any increased cost on the alleged ground that the contract 
did not provide therefor, and by letter dated February 19, 
1940 or w’ell w’ithin the 30-day period provided in the above 
quoted Article 15 of the contract between the United States 
and plaintiff, the plaintiff submitted its appeal from the 
said decision to the Secretary of the Interior. 

6. The appeal received the most careful investigation 
and consideration by both the contracting officer and the 
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Secretary of the Interior over a period extending from 
February 19, 1940 to December 1, 1941. The Secretary of 
the Interior made his decision dated December 1, 1941 on 
such appeal, copy of which is attached hereto as Exhibit 
“xV” and made a part hereof, wherein he concluded 
5 as a matter of law and fact, as provided in the above 
quoted Articles 4 and 15 of the contract, that the 
presence of unsuitable rhyolite as aforesaid did constitute 
a changed and latent subsurface condition and that the ex¬ 
cess cost to the plaintiff by reason thereof was $23,615.70. 
The Secretary of the Interior stated in said decision, among 
other things, that: 

“The contractor’s appeal accordingly is allowed to the 
extent of $23,615.70, and payment in this amount should 
be made.” 

The plaintiff in letter of December 5, 1941 to the Secre¬ 
tary of the Interior agreed to accept the said amount of 
$23,615.70 in settlement of the contract in order to avoid the 
expense and delay of litigation in the courts. Thereupon 
the said Secretarv of the Interior sent to the General Ac- 
counting Office for certification for pajmient to plaintiff the 
sum of $23,615.70 stated on an approved voucher and ac¬ 
companied the said voucher with a copy of his aforesaid de¬ 
cision of December 1, 1941. 

7. The defendant Lindsay C. Warren, as Comptroller 
General of the United States, instead of certifying the 
amount of the aforesaid voucher for payment to the plain¬ 
tiff in accordance with the aforesaid decision of December 
1, 1941 by the Secretary of the Interior, wrote or caused to 
be written a letter to the said Secretary of the Interior sug¬ 
gesting, in effect, that the decision of December 1, 1941 was 
in error and requesting him to reconsider the said decision. 
The Secretary of the Interior thereupon gave the matter 
further consideration, and in decision dated June 27, 1942, 
copy attached as Exhibit “B” and made a part hereof, 
notified the defendant Lindsay C. Warren, as Comptroller 
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General of the United States, that in the view of said Secre¬ 
tary of the Interior the decision of December 1, 1941 was 
correct and that the amount allowed should be paid. 

S. The defendant Lindsay C. 'Warren, as (.’omptroller 
General of the United States, and the General Ac- 
6 counting Oflfico under him and of which he is the head, 
! thereupon arbitrarily and capriciously refused to 
perform his ministerial duty in certifying for ])ayment to 
the plaintiff the aforesaid sum of $2.‘>,615.70. The defen¬ 
dant has not only refused to perform his ministerial duty 
as itforesaid and thereby interfered with the payment of 
the ^iforesaid sum of $23,615.70 to the plaintitf as deter¬ 
mined bv the Secretary of the Interior to be lawfully and 
justly due and payable to the plaintiff in accordance with 
Articles 4 and 15 of the aforesaid contract of October 5, 
1936, above quoted, but in a “settlement” of August 20, 
1942 the defendant Lindsay C. Warren, as Comptroller 
General of United States, has attempted to assume and 
usuF]) to himself and the General Accounting Office under 
him the legal duty and responsibility which was that of the 
Secretary of the Interior and which the latter exei-cised in 
his aforesaid decision of December 1,1941 to determine—in 
accordance with the above <iuoted Articles 4 and 15 of the 
aforesaid contract of October 5, 1936 upon appeal to him 
by the contractor—that there were latent and subsurface 
conditions at the dam site materially differing from those 
shown on the drawings or indicated in the specifications, or 
unknown conditions of an unusual nature differing ma- 
terially from those ordinarily encountered and generally 
recognized as inhering in work of the diameter provided 
for in the plans and specifications. 

9. The defendant Lindsay C. Warren, as Comptroller 
General of the United States, and the General Accounting 
Office of which he is the official head, in refusing to be bound 
by Articles 4 and 15, above quoted, of the lawful contract 
of October 5,1936 between the United States and this plain¬ 
tiff, and by the decision of the Secretary of the Interior 
which is made by Article 15 of the contract “final and con- 
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elusive” on both the United States and the plaintiff as 
parties to said contract, well knew that he and his office 
were not only disregardinu: the teri:is of the said law- 
7 fnl contract but were disregarding nninerons oj)in- 
ions and judgments by l)otli the Sn])reme C’onrt of 
the United States and of the Court of Claims of the United 
States to the effect that when the ])arties to a Government 
contract stipulate and agree in said contract that tlie de¬ 
cision of some Government official other than that of the 
Coni])!roller General of the United States and or th.e Gen¬ 
eral Accounting Office shall be accepted as final and con¬ 
clusive determination of disputes between tlie parties which 
may arise in the performance of such contract, the said 
Comptroller General of the United States and or the Gen¬ 
eral Accounting Office have but a ministerial duty to per¬ 
form, not involving or requiring the exercise of judgment 
and discretion in certifying for i)ayment the amount stated 
on an approved voucher which such officer designated in the 
contract as aforesaid has determined to be due and pay¬ 
able to the contractor. The defendant by his aforesaid 
“settlement” of August 20, 1942 disallowing the claim has 
arbitrarily and capriciously interfered with, and con¬ 
tinues to arbitrarily and ca])riciously interfere with the 
lawful decision of December 1, 1941 by the Secretary of 
the Interior which was made by the terms of the above 
quoted Article 15 of the contract final and conclusive on 
both parties to the contract. 

10. The plaintiff has no adequate remedy in a suit against 
the United States to secure payment of the aforesaid 
amount of $23,615.70 allowed as aforesaid by the Secretary 
of the Interior in accordance with the above (juoted Articles 
4 and 15 of the contract. 

In the first place, the United States is now engaged in 
war. This plaintiff has another suit pending in the United 
States Court of Claims, and notwithstanding the plaintiff 
has about completed its testimony, further proceedings in 
the case have been indefinitely postponed because the Gov- 







8 


omnioiit officers and employees haviiii? knowledge of the 
facts are engaged in the war effort. Their services in such 
war effort are too important at this time for them to 
S he made available for the taking of the Govern- 
meat’s evidence. 

Tn the second place, the sole and only responsibility of 
the defendant in this case is to refrain from arbitrarily atid 
eapriciously interfering with the decision of the Secretary 
of t!ie Interior that the plaintiff be paid $23,615.70 as afore¬ 
said. 

In the third place, even if such suit were brought in the 
(’onrt of Claims and judgment obtained for the aforesaid 

amomit lawfullv determined bv the Secretarv of the Tn- 

• • • 

terior to be due and payable to the idaintiff, the said judg- 
I'-.ent would have to be certified to the Congress for an ap- 
ipropriation vdth which to pay it as provided in the Act 
of A]>ril 27, 1904, 33 Stat., 422, and when the appropriation 
had been obtained, it would remain necessary for the de¬ 
fendant Lindsay C. "Warren, as Comptroller General of the 
T’nited States, and the General Accounting Office to issue 
a cei’lificate on which the check could be issued in payment 
of tlie said jndginent as ])rovided by the Act of February 18, 
1904. 33 Stat., 41. The defendant could arbitrarilv and 
capriciously refuse after judgment and after an appropri¬ 
ation for its payment to perform his ministerial duty in 
certifying the amount for ])ayment, as he is now arbitrarily 
and ca])riciouslv doing in interfering with the lawfullv de- 
termined payment of the aforesaid amount to the plaintiff 
from, an existing a])i)ropriation containing funds sufficient 
to nav the amount lawfullv determined bv the Secretarv of 

i » • • » 

the Interior to be due and payable to plaintiff. 

Wherefore, the premises considered, the plaintiff prays 
that the defendant Lindsay C. Warren, as Comptroller Gen¬ 
eral of the United States, be restrained by a mandatory in¬ 
junction order of this Court from interfering in any manner 
whatever with the payment to the plaintiff of the sum 
(*f .$23,615.70 allowed by the Secretary of the Interior in 
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his decision of December 1, 19-1-1, and commanded in said 
order to revoke, annul and set aside his nlleiied settlement 
of Anjmst 20, 1942 and to certify said amoimt of $23,- 
9 615.70 for i)aynient forthwith to plaintiff. 

2. And that plaintiff may have such other and fur¬ 
ther relief as the premises warrant and the Court may deem 
]n‘oper, including; the costs of these ])roceedings and a rea¬ 
sonable attornev’s fee taxed against the defendant. 


S. 


J. GROVES & SONS 


COVPAXV 


By: 0. R. IMcGUIRE 

O. R. McGUIRE, 

0. R. VcGUIRE, JR., 

Attorneys for Plaintiff 
504 Southern Building 
IVashington, D. C. 


District of Columbia, ss.: 

Personally appeared before me this 25th day of August, 
1942, 0. R. McGuire, who being duly sworn de])oses and 
says that he has read the foregoing complaint subscribed by 
him as attorney for S. J. Groves & Sons Company: that he 
knows the contents thereof; and that the facts therein stated 
he verily believes to be true. 

ELISE H. MILLION 
(Seal) Notary Public, D. C. 

My commission expires 7-31-46. 
10 Exhibit ‘‘B” 


The Secretary of the Interior 
IVashington 

Endorsed: Filed Aug 25 1942 Charles E. Stewart, Clerk 

June 27, 1942 


My dear Mr. Warren: 

Reference is made to your letter of .March 23 (B-23732), 
concerning the claim of S. J. Groves and Sons Company for 
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additional compensation alk\«:ed to bo due under contract 
12r-6.3G0, dated October 5, 1936. You ask that this Depart¬ 
ment! reconsider the Administrative Findiiij; (M. 31287), 
dated Dtvemher 1, 1941, in which the contractor was found 
to ])e entitled to further payment in the amount of $23,- 
61.").70, in the liiilit of tlie analysis contained in your letter. 

Tl'ije Administrative Finding- allowed the claim on the 
ground that the rhyolite encountered in the original borrow 
pit excavation, which rendered the material unuseable, con¬ 


stituted a changed condition within the meaning of Article 


4 of tlie contract, resulting in increased costs for which com¬ 
pensation was in order. Tt appears to be your tentative 
conclusion that s])ecification No. 47 ])recludes the payment 
of any portion of this claim in view of its provision that 
“the location and extent of all borrow pits shall be as di¬ 
rected by the contracting officer, and the Government re¬ 
serves the right to change the location of such borrow pits 
or to locate additional borrow pits as required.” 

This depai-tment takes the view that specification Xo. 47 
cannot be interpreted sej)arately, but only in conjunction 
witl) Article 4. If these two sections are not inconsistent, 
I lien full meaning must be given to all of their provisions. 
As a j'.’.atter of general contract interpretations, it is to be 
assu]!:ed that they are neither inconsistent with nor repug¬ 
nant to one another. If, under Article 4, the contractor 
would be entitled to extra compensation in accordance with 
its ])irovision that “should the contractor encounter, or the 
Government discover, during the progress of the work, . . . 
unknown conditions of an unusual nature differing ma¬ 
terially from those ordinarily encountered and generally 
recognized as inhering in work of the character provided 
for in the ])lans and specifications . . . the contract shall . . . 
be modified to i)rovide for any increase or decrease of cost 
. . then the only question is whether payment is consis¬ 
tent with specification X"o. 47. It would seem that the in- 
teiq)retation suggested by you would give no meaning to 
Article 4 as it relates to borrow pits. It would say, in effect. 
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that no matter what condition is encountered in the borrow 
pit excavation, even if the excavation material proved with¬ 
out doubt to be different from that shown on the drawings 
and specifications, the contractor could receive no relief. 
The Government could re(}uire the contractor to move to 
other borrow pit areas, thus avoiding the consequences of 
its erroneous misrepresentations. Such an interpretation 
of course would render the two sections inconsistent, aivim*- 
no force to Article 4. The view of this Department 
11 is that Article 4 and specification No. 47, when con¬ 
sidered together, are entirely consistent and that 
they mean only that the Government may designate the lo¬ 
cation of such borrow pits as may be reejuired, but that once 
a particular borrow pit has been located, the contractor is 
then entitled to use it to an extent reasonably contemplated 
by both parties. If a later move must be made because con¬ 
ditions within the meaning of Article 4 are encountered, the 
contractor then is entitled to extra compensation. The 
right to change the location of borrow pits gives a right to 
change the designation of the original borrow pit area, or 
to make a change after excavation has commenced, if a rea¬ 
sonable basis exists. But if the change is made for reasons 
which would give the contractor a valid claim for additional 
compensation under Article 4, then specification No. 47 does 
not preclude payment therefor. Specification No. 47 is not 
regarded as creating a right in the Government to change 
the borrow pit location at will, or to change it without 
proper payment therefor, if such payment is provided for 
elsewhere in the contract. 

It is true that Article 4 is a general provision relating 
to all activities contemplated under the contract, whereas 
specification No. 47 relates specifically to borrow pits. 
However, it is well established that specific provisions take 
precedence over general provisions only when they are 
consistent. The interpretation suggested gives force to 
both and is in fact clearly the interpretation intended by the 
parties. 
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If tlie above conclusion be correct, and if it be found as a 
fact that unknown conditions of an unusual nature did exist 
within the nieaning* of Article 4, then it would appear that 
all of I the extra costs incurred as a consequence thereof are 
allowable. The Administrative Finding affirmed the find¬ 
ings of fact of the contracting officer and found that $23,- 
G15.70 was properly attributable to this changed condition. 
It is the Department’s view that the claim should be paid in 
this amount. 

Sincerely yours, 

(sgd) E. K. BURLEW 
Acting Secretary of the Interior. 

lion. Lindsay C. IVarren, 

Comptroller General of the United States. 

EKD :je 

Copy to Bureau of Reclamation. 

12 Exhibit “A” 

United States Department of the Interior. 

Office of the Secretary. 

Washington 

M. 312S7. December 1, 1941. 

Endorsed: Filed Aug 25 1942 Charles E. Stewart, Clerk 

S. J. Groves and Soxs Company, Minneapolis, Minnesota. 

Claim for additional compensation under contract dated 
October 5, 1936 (symbol No. 12r-6560), between the 
United States and S. J. Groves and Sons Company for 
the construction of Grassy Lake Dam, Upper Snake 
River project, Idaho. 

Administrative Finding 

On October 5, 1936, a contract was entered into between 
S. J. Groves and Sons Company and the United States for 
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the construction of Grassy Lake Dam, Upper Snake River 
project, Idaho, under items 1 to 55, inclusive, of the Sched¬ 
ule of Specifications No. 693. All work under the contract 
was satisfactorily completed on October 14, 1939. 

The contractor presented claims for additional compen¬ 
sation under the contract, the basis of which will be con¬ 
sidered later in this finding, and on March 15, 1941, the 
contracting officer issued findings of fact denying the claims 
in their entirety. On March 21, 1941, an appeal was taken 
to the Secretary from this decision by the contractor, and 
on April 21, 1941, a supplement to the appeal was filed 
which includes a sworn statement by F. iSI. Groves, Presi¬ 
dent of the contracting company, and a joint affidavit of 
Carleton Cravens, Superintendent of the contractor, and 
Henry Lobnitz, a partner in the Lobnitz Brothers Company, 
subcontractor for the earthwork at Grassy Lake Dam. 
13 The contractor bases its claim for additional com¬ 
pensation upon tw^o grounds: (1) that changed sub¬ 
surface conditions entailed extra costs amounting to $28,- 
057.70, and (2) that the Government misrepresented the 
length of working season to the damage of the contractor in 
the sum of $70,000. 

Upon the receipt of the evidence submitted by the con¬ 
tractor in its appeal and supplement thereto, copies thereof 
were sent to the contracting officer who, in turn, sent the 
information on May 2, 1941, to Senior Engineer H. A. 
Parker, Construction Engineer of the Grassy Lake Dam, 
and to I. Donald Jerman, Resident Engineer and Acting 
Construction Engineer on the work, requesting that they 
examine the matters set forth in the appeal and affidavits 
and submit their comments with respect thereto. The two 
engineers have submitted their reports and in many re¬ 
spects they substantiate the statements and claims made 
bv the contractor and its several engineers. 

On September 5, 1941, the contracting officer submitted, 
in a letter addressed to the Secretary of the Interior, a fur¬ 
ther report which is in fact a reconsideration of his original 
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findings of fact as will appear from tlie letter of the Com¬ 
missioner of the Bureau of Reclamation, dated September 
20, 1941, in which he stated: 

* * As will appear from his report, the Chief Engi¬ 
neer, as contracting officer, has reexamined the contractor’s 
claim, has reconsidered his prior findings, and has con¬ 
cluded that the contractor is entitled to an adjustment in 
the sum of $23,615.70.” 

I With respect to the claim of the contractor for dam- 
14 age on account of misrepresentation of the length of 

the working season in the amount of $70,000, the con¬ 
tracting officer in his reconsideration states that in his opin- 
ion the claim as to this item is not well founded and that 
the finding and decision originally rendered should stand. 
A careful examination of the original findings of fact and 
the contractor's claims with respect thereto, having in mind 
all of the circumstances and the provisions of the contract, 
including information furnished to bidders, would appear 
to indicate no error on the part of the contracting officer in 
this part of his finding, and no new evidence having been 
j)resonted which is ])ersuasive in support of the contractor’s 
claim, his appeal as to that item accordingly is dismissed. 

There remains the question of the contractor’s right to 
recover additional compensation under article 4 of the con¬ 
tract, which provides: 

“Article 4. Changed conditions. Should the contractor 
encounter, or the Government discover, during the progress 
of the work subsurface and (or) latent conditions at the site 
materially differing from those shown on the drawings or 
indicated in the specifications, or unknown conditions of an 
unusual nature differing materially from those ordinarily 
encountered and generally recognized as inhering in work 
of the character provided for in the plans and specifications, 
the attention of the contracting officer shall be called imme¬ 
diately to such conditions before they are disturbed. The 
contracting officer shall thereupon promptly investigate the 
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conditions, and if he finds that they do so materially differ 
the contract shall, with the written approval of the head of 
the dei)artment or his duly autiiorized representative, be 
modified to provide for any increase or decrease of cost 
and (or) dilference in time resulting from such conditions.” 

The claim of the contractor with respect to this item may 
be summarized briefly as follows: It was expected by 
15 the contractor, by the geologist who submitted the 
geological data, and by the Government engineers, as 
a consequence of their several examinations of the test pit 
materials furnished and after an examination of the locus, 
that borrow pit Xo. 1 would furnish adequate material for 
all of the earthfill required to be performed under this con¬ 
tract. Construction Engineer Parker states in his letter of 
May 7,1941: 

* * At the time jirospective bidders were looking 
over the work, all of us, including Messrs. Savage and 
Berkey, confidently expected that the ridge on wliich test 
pits 7, 8 and 28 to .‘12 inclusive were located would yield 
sufiBcient material to complete the dam. * ^ * If I were 
to testify on the matter, 1 would admit that the contractor 
was advised that we expected the ridge in question would 
yield substantially all the required borrow material. * * *” 

Assistant Geologist 1. M. Murjfiiy, who was in charge of 
the exploratory work at the dam site, furnished the follow¬ 
ing rei)ort: 

“It is believed that deposits of materials suitable for 
earthfill in amounts in excess of requirements have been 
exposed by exploration. The average length of haul from 
the dam site will be about a half a mile.” 

It developed, however, during the course of construction 
and after excavation had been made to a depth of 12 feet 
in the borrow pit, that the expectation as to the amount of 
usable earthfill which the pit would provide could not be 
realized. At that level a formation called rhyolite was en- 
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countered which, after extended examination by the Gov’- 
ernnient engineers, w’as rejected as being unsuitable for the 
embankment fill. 

It thereupon became necessary to utilize borrow pits fur¬ 
ther removed from the scene of operation with the resultant 
extra costs as set forth by the claimant. 

16 ^ The following excerpts from the findings of the 
contracting officer upon reconsideration are per¬ 
tinent : 

“The existence of rhyolite under the surface of the bor¬ 
row pit Xo. 1 area was unknown to the Government and the 
contractor. * * • After a review of all the facts it must be 
concluded that presence of the rhyolite in the borrow area 
was an unknown condition. 

“Drawing 42-D-474, attached to the specifications, shows 
the locations and logs of drill holes and test pits. Only one 
borrow area was exj^lored. On the basis of the test pits that 
were dug in this area (referred to in the findings as borrow 
pit Xo. 1), it was believed that substantially all the required 
borrow material could be obtained from this location. 

< 4 # # # 

“Drawing 42-D-474 shows the logs of IS borrow area test 
pits. These pits are located south and east of the dam in 
the general area referred to in the findings and appeal as 
borrow pit Xo. 1. These pits, were carried down only to 
shallow depths, the deepest being 20 feet. X’one disclosed 
the presence of rhyolite, and the record indicates that these 
exi)lorations were deemed sufficient to warrant the belief 
that sufficient suitable materials could be obtained from the 
prospected area. But, as quoted from page 16 of the find¬ 
ings of fact: 

“ ‘The contractor’s statement, in the appeal (exhibit 3), 
that rhyolite was encountered at depth of about 12 feet in 
borrow j)it Xo. 1 and was also encountered in borrow pits 
Xos. 2 and 3, and that this rhyolite was rejected as being 
unsuitable for embankment is in accordance with the 
facts.’ ” 


The contracting officer, upon reconsideration, after re¬ 
viewing all the facts and reports before him, states on 
page 7: 

“After due consideration of the facts presented in the 
original recoi-d together with the suppleiiientary data, it is 
now concluded that an adjustment of compensation should 
be made under the provisions of article 4 of the con¬ 
tract. 

17 <<# # # Jn this case, which must be considered on 

the basis of its own peculiar facts, the geological ex¬ 
aminations and the logs of such tests indicated to the Gov¬ 
ernment and to the contractor that materials needed for con¬ 
struction could be obtained from a certain area. There 
existed such certainty (based on the geological data ob¬ 
tained) in the minds of both the contracting ])arties that 
such condition would prevail, that the occurrence of the 
contrai-y condition did, in fact, ditTer the contract within 
the above quoted provisions of article 4.” 

He finds that the contractor is entitled to be paid for the 
following items directly related to borrow pit costs: 

Clearing and grubbing of areas not originally 


designated as borrow pits. $5,881.00 

Expense of providing drainage for borrow pits.. 2,731.05 

Exi)ense in constructing haul roads to additional 

borrow ])its. 3,435.65 

Extra costs incurred due to general borrow pit 
conditions . 11,568.00 


$23,615.70 

The contracting officer concludes with the following state¬ 
ment: 

“Each of the abov’e items of claim has been carefully ex¬ 
amined. It is believ’ed that the items of cost as presented 
by the contractor represent his actual unpaid cost and that 
it is entitled to payment as stated under these items, as a 
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proper adjustment under the provisions of article 4 of the 
contract.’’ 

It is not clear that the conditions encountered by the con¬ 
tractor in the borrow pit operations were ‘‘conditions at the 
site materially differing from those shown on the drawings 
or indicated in the specifications,” within the meaning of 
article 4 of the contract. The question remains, however, 
whether they constituted ‘‘unknown conditions of an 
18 unusual nature differing materially from those ordi¬ 
narily encountered and generally recognized as inher¬ 
ing in work of the character provided for in the plans and 
specifications,” within the meaning of the same article. 

As heretofore stated, the test pit operations did not dis¬ 
close the existence of rhyolite in the borrow pit area and 
both the Government engineers and the contractor are 
shown to have had every reason to believe, after careful 
examination, that the borrow pit would yield sufficient us¬ 
able material to com])lete the earthfill requirements of the 
dam: It was on this basis that the contractor submitted its 
bid, which was accepted by the Government. During the 
course of construction, however, the rhyolite was encoun¬ 
tered and after extended examination bv Government enffi- 
neers it was rejected as being unusable for the required 
earthfill. 

While the occurrence of the rhyolite in itself clearly was 
an unknown condition, this fact need not be controllin<r. 
Rather, the significant fact is that after its discovery there 
was a determination that, by reason of its presence, the 
borrow materials would be unusable. In the circumstances, 
including the various preliminary tests made as to the bor¬ 
row materials and the materials likely to be found in the 
general area, and the opinion of those qualified to judge the 
suitability of the borrow area, this subsequent determina¬ 
tion, must be regarded as unusual. I therefore find that, 
within the meaning of article 4 of the contract, the con¬ 
tractor encountered unknown conditions of an unusual 
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19 nature differing materially from those ordinarily en¬ 
countered and generally recognized as inhering in 

work of the character provided for in the plans and speci¬ 
fications. I further find that the items of increased costs 

incurred bv the contractor bv reason of these conditions are 

% •> 

properly i)ayable in the amounts found by the contracting 
officer to be reasonable, as quoted above. The contractor’s 
a])peal accordingly is allowed to the extent of $23,015.70, 
and payment in this amount should be made. 

(Sgd) E. K. BURLEW 

Acting Secretary of the 
Interior. 

20 Answer 

Xow comes the defendant, Lindsay C. Warren, through 
his attorneys, and for answer to the comi)laint filed herein, 

savs: 

« 

First Defense 

The comi)laint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense 

(1) The defendant admits the allegations contained in 
paragraphs 1, 2 and 3 of the complaint. 

(2) Answering paragraph 4 of the complaint the de¬ 
fendant denies that during the progress of the work rep¬ 
resentatives of the plaintiff discovered latent or subsurface 
conditions at the site of the earth filled dam, required to be 
constructed under the contract, materially differing from 
the subsurface conditions shown on the drawings or indi¬ 
cated in the specifications, but admits that during the pro¬ 
gress of the work and after excavation had been made of the 
original designated borrow pit to a depth of 12 feet, a for¬ 
mation called rhyolite was encountered, which, after ex¬ 
amination by the Government engineers, was rejected as 
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being unsuitable for the enibankinent fill, and that 

21 it thereafter becanie necessary for the ])laintitT to 
utilize additional borrow pits; but says that any ad¬ 
ditional expense incni-retl by ])l;!intiff in utilizing said addi¬ 
tional l)orrow pits was not due to the discovery of subsur¬ 
face and 'or latent conditions at the site dilTering from 
those showTi on the drawings or indicated in the specilica- 
tions, as alleged by phniitiff. 

(3) The defendant admits the allegations contained in 
paragraph 5 of the complaint, exce])t that he is without 
knowledge or inform.ation suflicient to form a l)elief res'pect- 
ing the allegations that the discovery of rhvolite greatlv 
increased the ])laintiif's cost which was not reimbursable 
under the contract unit ])rices for the several items of work, 
and ialleges that ]uiragi‘aj)hs 33, 37 and 47 of the contract 
specifications specifically provided the method of conuion- 
sation foi- borrow jiit excavation, clearings, and all work 
incident thereto, 

(4) Answering i)aragrai)h 0 of the complaint defendant 
admits that the Acting Seci-etary of the Interior made an 
administrative finding of fact, dated December 1. 1941. rec¬ 
ommending payment of the ])laintitT’s (contractor) claim 
to the extent of $23,017).70, but denies the allegation in the 
complaint to the elTect that he concluded as a matter of law 
and fact that the ])resence of unsuitable rhyolite constituted 
a change and latent subsurface condition, and that the ex¬ 
cess cost to the i)laintiff by reason thereof was $23,015.70. 
Th.e defendant admits that the Exhibit “A” attached to the 
com})laint is a true copy of the decision made by the Acting 
Secretary of Interior, and attached hereto is a copy of the 
contracting ofiicer’s report dated September 5, 1941, re¬ 
ferred to therein, marked Exhibit “A”, 

The defendant admits that there was forwarded to the 
General Accounting Office for certification for pay- 

22 ment to the plaintiff a voucher in the sum of $23,- 
615.70, together with a copy of the said administra¬ 
tive finding of the Acting Secretary of Interior, dated De¬ 
cember 1, 1941. 
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(5) Answering' paragraj)!! 7 of the complaint the defen¬ 
dant admits that he wrote a letter to the Secretary of In¬ 
terior, dated Marcli 23, 1942, a copy of which is attached 
liereto marked Exhibit “B", made a ])art hereof as if fnlly 
set forth herein, from which it will appear tliat it was the 
decision of the defendant herein that under the terms of 
the contract ])rovisions and specifications, the claimant, 
plaintiff herein, was not entitled to the amount of its claim. 
The defendant admits that there was received in reply a 
letter dated June 27, 1942, from the Acting Secretary of 
Interior, copy of which is attached to the com])laint marked 
Exhibit “B”, in which the said Acting Secretary of In¬ 
terior stated that it was the view of that Department that 
the claim should be paid. 

(6) Answering paragraph 8 of the complaint the defen¬ 
dant admits that by settlement dated August 20, 1942, he 
disallowed the claim of the plaintiff herein, and for the rea¬ 
sons as set forth in said settlement, copy of which is at¬ 
tached hereto marked Exhibit “C”. The defendant denies 
each aTid every other allegation of said paragraph 8 of the 
complaint. 

(7) The defendant denies each and every allegation con¬ 
tained in paragraph 9 of the complaint. 

(8) The defendant denies the allegations contained in 
paragraph 10 of the complaint. 

Further answering defendant says: That the subject mat¬ 
ter of the comidaint is a claim against the United States, 
and that the defendant, as Comptroller General of the 
23 United States, is required by law to adjust and settle 
all clainis against the United States, and that whether 
plaintiff herein is entitled to payment of the claim asserted 
is a matter solely for determination by the defendant, and 
involves questions of law and fact and a construction of 
the contract provisions and s])ecifications here involved, all 
of which requires the exercise of judgment and discretion 
on behalf of the defendant, which cannot be controlled by 
writ of mandamus or injunction. To grant the relief would 
require the defendant to repudiate and disafiBrm a decision 
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which he rejrni-cled as his duty to make in tiie exercise of that 
judgment which is rej)osed in liiin by law, and would re¬ 
quire him to coiae to a determination upon the issues in¬ 
volved directly opposite to tliat wliich lie has reached, and 
which the law has conferred upon him the jurisdiction to 
make. 

AVherefore, defendant prays that the complaint be dis¬ 
missed. 

EDWARD M. CURRAN, 

UnifcfJ States Attorney 

BERNARD J. LONG, 

Assistant United States At¬ 
torney 

Service of copy of the foregoing answer had by mailing 
same: in government-franked envelope to attorney for 
plaintiff, 0. R. ^IcGuire Esquire, Southern Building, 
Washington, D. C., on this 7th day of October, 1942. 

BERNARD J. LONG, 

Assistant United States At¬ 
torney 

24 Endorsed: Filed Oct 7 1942 Charles E. Stewart, 
Clerk. 

Address all communications to 
the chief engineer 

United States Department of the Interior 
Bureau of Reclamation 
Customhouse 
Dever, Colorado 
Office of the Chief Engineer 

I September 5, 1941. 

The Honorable, 

The Secretary of the Interior, 

Washington, D. C. 

Sir: 

On March 15, 1941, the contracting officer issued findings 
of fact and decision in the matter of the claims submitted 
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by S. J. Groves and Sons Company under contract dated 
October a, 193fi, (symbol Xo. r2r-65r)0) for the construction 
of Grassy Lake Dam, U])i)er Snake River Project, Idaho. 
Sucli decision denied the contractor's claim in its entirety. 
Api)eal to the Secretary from this decision, dated March 21, 
1941, was filed by the contractor. 

On April 21. 1941, a su])i)lement to the appeal was filed 
with the Socretarv on behalf of tlie contractor. Included 
in such filinu* was the sw(>rn slateinent of F. Groves, 
President of the contractinsi’ com])any, and the sworn joint 
statement of Carleton Ci'avens, Suiierintendent of the con¬ 
tractor, and Henry Ivobnitz, a })artner in the Lobnitz 
Brothers (’om]iany, subcontractoi’ for the earthwork at 
Grassy Lake Dam. A copy of the supplement to the ap¬ 
peal is a])pended hereto for reference. 

On May 2. 1941, the Chief En.aineer forwarded copies of 
the su]')])lenient to the a]>peal to Senior Engineer H. A. 
Parker, Construction Engineer on the Grassy Lake Dam, 
and to I. Donald Jerman, Resident Engineer and Acting 
Construction Engineer on the work, and requested these 
men to submit comment on the contractor’s supplemental 
filing. Copies of the Parker and Jerman letters in reply 
are attached hereto. 

Careful study has been given to the data which have 
been filed or submitted subse(iuent to the date of the find¬ 
ings of fact. Other records including the findings of fact 
have been re-examined in connection with the consideration 
of the sup]Jemental materials. 

The contractor’s claim rests u])on two ])rincipal allega¬ 
tions, to-wit: (1) that changed subsurface conditions en¬ 
tailed extra costs amounting to $28,057.70, and (2) 
25 that the Government misrepresented the length of 
working season to the damage of the contractor in 
the sum of $70,000. 

This office is of the opinion that the contractor’s claim 
based upon alleged misrepresentation of the length of the 
working season at Grassy Lake is not well founded and 
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thnt tlie iiiidings of fact and decision as to this item of claim 
require no furtlier comment. 

It is recoi>-ni/ed that llie contractor encountered serious 
difliculties in its borrow ])it operations. Senior Engineer 
I^irker and Resident Engineer Jerman, who were close to 
the work, concede these circumstances and, because of such 
difliculties, favor a settlement of the contractor’s claim, if 
such is ])ossil)le, as indicated in stateumnts in their at¬ 
tached letters. 

The contractor, in its supplement to the appeal, reasserts 
the implication made in its earlier filings that the Govern¬ 
ment withheld from or misrepresented to bidders facts as 
to subsurface conditions. Specifically, in this connection, 
the contractor claims: 

(a) That Senior Engineer Parker definitely assured bid¬ 
ders, including this contractor, that all needed borrow ma¬ 
terial could be obtained from the test pitted borrow area 
Xo. 1. 

(b) That dynamite had to be used in excavating the said 
test pits and that such information was withheld from the 
contractor. As to the first claim, above stated, there is a 
dispute. It is denied by Engineer Parker in his letter 
dated May 17, 1041, that any definite guarantee was made 
as to the yield of the borrow area. It must be concluded, 
however, that both the Government and the contractor con¬ 
fidently exiiected that the area would yield all the earthfill 
materials reiiuired. Assistant Geologist F. IM. Muiqihy, 
who made the ex])lorations in 1084 and 1035 which are 
logged in the specifications, concluded in his report that 
there were de])osits of material suitable for earthfill in 
amounts in excess of requirements available in the orig¬ 
inally projjosed borrow area; but there is no evidence that 
any fact with reference to the results of the exploration 
testsi was witheld or misrepresented. The test pits were 
shallow. Slightly dee])er exploration would certainly have 
revealed the underlying rhyolite. While it is unfortunate 
that the test pits did not reach the rock, there is no proof 
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that the iiTiderlvins: rhvolite in the l)orrow are known to 
anyone before tlie time of bidding:. 

26 Assistant Geoloji:ist Mnrpliy's rei)ort does make 
reference to tlie use of powder in test ])its near the 
axis of tlie dam where his loi^s showed the presence of 
rliyolite. It is ])()ssil)le tliat the test ])it workmen who, as 
the contractor states, knew thev were workimr in rhvolite, 
confused the location of the pits. Excludinjj: this hearsay 
as reported by the conti’actor, no facts support the claim 
that blasting: was resorted to in the diii’ging; of the test pits 
in the borrow area. 

In view of the forej»*oini>- circumstances, it is believed 
that: 

(a) The opinions or expectations of Senior Engineer 
Parker (or others) cannot be deemed rejn'esentations 
amounting: to a warranty of such conditions. 

(b) The g:eolog:ical data supjdied by the Government, 
while not extensive, were true and accurate and there were 
no misrepresentations express or im])lied. Therefore, it is 
believed that the submitted finding:s of fact, insofar as it 
holds that subsurface conditions encountered at the site 
did not ditfer materially from those shown on the drawingrs 
or indicated in the si)ecifications, should stand without mod¬ 
ification. 

Article 4 of the contract, relating: to changed conditions, 
provides as follows: 

“Article 4. Changed conditions. Should the contractor 
encountei', or the Government discover, during the progress 
of the work subsurface and (or) latent conditions at the 
site materially ditTering from those shown on the draw¬ 
ings or indicated in the s])ecifications, or unknonni condi¬ 
tions of an unusual stature differing matcriaUg from those 
ordinarily encountered and generally recognized as inher¬ 
ing in work of the character provided for in the plans and 
specifications, the attention of the contracting officer shall 
be called immediatclv to such conditions before thev are 
disturbed. The contracting officer shall thereupon promptly 
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investii*:;ite the conditions, and if he finds that they do so 
materially differ the contract shall, with the written ap- 
])i-oval of the head of the de])artinent or his duly authorized 
I'eni-esentative, be modified to provide for any increase or 
decrease of cost and (or) difference in time resulting' from 
such conditions.” 

27 I The submitted findings of fact correctly hold that 
there was no error or inisre])resentation in the geo¬ 
logical data furnished to the contractor. The conclusion is 
made that by reason of this fact, changed conditions, under 
article 4, cannot be found to exist. Indicating this theory is 
the following language quoted from paragraph 10, pages 
18 and 10, of the findings of fact: 

‘*Tn order to establish that there actually is a changed 
condition as contemplated by the provisions of article 4 of 
the contract, if iroulfl hr iirrrssari/ in show that a condition 
has hern defined nr represented in the specifications relatwe 
to the nature of the materials lying helow the depths to 
irhieh test pits n'ei'e dun in the horrow pitsd" (Italics sup- 
l)lied). 

In paragraph 8, page 30, of the findings of fact the fol¬ 
lowing language appears: 

“Ip no ]dace in the specifications are moisture and sub¬ 
soil ctonditions in the right or north abutment of the dam 
described oi* defined and, the ahsenee of sneh re present a- 
fions, there eannot he a changed condition under the provi- 
sinns of article 4 of the eontraef/’ (Italics sui)jdied.) 

From paragraph 2, i)ages 44 and 45, the following lan¬ 
guage is quoted: 

“By the contractor’s own statement, it was admitted that 
all rliyolite was encountered below the depths of the bor- 
row-qrea test pits shown on the drawings^ borrow pit con¬ 
ditions are not defined in the specifications and there can, 
therefore, he no change from a condition which has not been 
n presented.'' (Italics supplied.) 
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The above statements appear to exclude consideration 
of “unknown conditions of an unusual nature dilfering nia- 
teriallv from those ordinarilv encountered and a'enerallv 
reco^’iiized as inlierinii' in work of the character provided 
for in the plans and si)eciiications.” 

The fiiuling-s of fact do not, however, entirely omit refer¬ 
ence to the above (pioted provision of article 4 of the con¬ 
tract. In paragraph 8, page 17, it is reported that rhyolite 
was shown in the log of tost pits of the dam foundations and 
that, from such showing, the contractor miulit have 
28 assumed that such a formation extended at varying 
depths beyond the limits of the dam’s foundations. 
The findings then state: 

“In view of the information presented in the logs of test 
])its shown on drawing No. 4, the fact tliat rhyolite was en¬ 
countered in borrow pits below the depths to which test ])lts 
were dug in these areas rau)wt be considered as ait uitusual 
condition or one which could have been anticipated btj thr 
Contractor:' (Italics supplied.) 

The findings thus hold that the showing I'ladiC of the 
existence of rhyolite in the foundation area (api)r<)xiii;alcly 
one-half mile from the location of borrow [jit Xo. 1) i-x- 
cludes a conclusion that the occurrence of the rhyolite in 
borrow i)it X"o. 1 was an unusual condition. 

It is believed that all the facts now available to the con- 
ti’acting officer should be marshalled to determine wlicilicr 
or not such evidence makes out a case of “unknown, comli- 
tions of an unusual nature differing materially from tlm-e 
ordinarily encountered and generally recognizetl a-^ inher¬ 
ing in work of the character provided for in the plans and 
specifications.” 

The following facts and circumstances may be considered 
as bearing upon the question suggested above: 

(a) The existence of the rhyolite under the surface of the 
borrow pit No. 1 area was unknown to the (lovernment and 
the contractor. There is a statement on page 8 of the 
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Cniveiis-Lobiiitz statement tliat one of the laborers in the 
test i)its told i\Ir. Lobnitz that rhyolite had been eneonn- 
tered in diji'!;inji’ “these pits." This reference is obscure 
and indefinite and can have no probative value since the 
(iovernment loii's showed rhyolite in certain i)its in the dam 
foundation area. After a review of all the facts it must be 
concluded that presence of the rhyolite in the l)orrow area 
was an unknown condition. 

(b) Drawin^u- 42-D-474, attached to the s])ecifications, 
shows the locations and loi>'s of drill holes and test pits. 
Only one borrow area was exploi*ed. On tlie basis of the 
test ))its that were dui*’ in this area (referred to in the find¬ 
ing's as borrow 2 )it No. 1), it was believed that substantially 
all tine I'Otjuii-ed boi-row material could be obtained from this 
location. The followin.i>' circumstances substantiate 
29 this statement: Assistant Geoloji'ist I. M. i\rurphy, 
who was in chariie of the e.xploratory work at the 
dam site in 1994 and 1935, makes the following statement 
on ))age 25 of his Oeoloeical Report on the Grassy Lake 
Dam and Reservoir Site—Upper Snake River Storage In¬ 
vestigations (1936). 


“It is believed that deposits of materials suitable for 
earthhll in amounts in excess of reciuirements have been ex- 
])osed by exploration. The average length of haul from the 
dam site will be about a half a mile.’’ 


Construction Engineer Parkei’ states in his letter of Mav 
7, 1941; 

“At the time pros])ective bidders were looking over the 
work, all of us, including Messrs. Savage and Berkey, con¬ 
fidently ex])ected that the ridge on which test pits 7, 8, and 
28 to 32 inclusive were located would yield sufficient ma¬ 
terial to complete the dam.” 

In the same letter, ^Ir. Parker states further: 

“If I were to testify on the matter, T would admit that 
the contractor was advised that we expected the ridge in 
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question would yield substantially all the reciuired borrow 
material.’’ 

Thus it appears that the "‘eoloiifist who explored the bor¬ 
row area concluded on the basis of his investigations, that 
tlie ridge in question would yield sufficient materials for 
earthfill for the dam. This view was shared by competent 
engineers and the contractor prior to making its bid. 

Drawing 42-D-474 shows the logs of IS borrow area test 
pits. These pits are located south and east of the dam in 
the general area referred to in the findings and appeal as 
borrow pit Xo. 1. These pits, were carried down only to 
shallow depths, the deepest being 20 feet. X’one disclosed 
the presence of rhyolite, and the record indicates that these 
explorations were deemed sufficient to warrant the belief 
that sufficient suitable materials could be obtained from the 
prospected area. But, as quoted from page 16 of the find¬ 
ings of fact: 

30 “The contractor’s statement, in the a])peal (ex¬ 
hibit 3), that rhyolite was encountered at de])th of 
about 12 feet in borrow i)it Xo. 1 and was also encountered 
in borrow ])its X'os. 2 and 3, and that this rhyolite was re¬ 
jected as being unsuitable for embankment is in accordance 
with the facts.” 

The princi])le that all ordinary risks of unknown sub¬ 
surface conditions must be assumed by the contractor is 
recognized and endorsed. This contract places the respon¬ 
sibility for conclusions and deductions drawn from the 
geological data supplied upon the contractor. The con¬ 
tract, also, reserves to the Government the right to locate 
additional borrow pits. There were no misrepresentations 
in geological data furnished by the Government to the con¬ 
tractor. These conclusions all were reached in the findings 
of fact heretofore submitted. 

Xotwithstanding the above limitations, it is required that 
full consideration l)e given to the i)rovision of article 4 of 
the contract which contemplates an adjustment of compen- 
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sation where “iiiikaowa eoiulitions of an nnnsual nature 
tlilVerinu’ niaterially from those ordinarily encountered and 
U'enei’allv recoe.'nized as inherini*’ in work of the character 
])rovi(le(l for in the specilications," are found to exist. 

After due canisideration of the facts presented in the orii^- 
ina! record toiicther with the sup})lementary data, it is now 
concluded that an adjustment of compensation should be 
made unde’' the j)rovislons of article 4 of the contract. 

This decision is not reached on the gTound that the en- 
counterinii' of unsatisfactory and unexpected materials in 
excavation constitutes a changed condition cognizable under 
the contract. The occurrence of such conditions is the rule 
rather than the excei)tion in work in borrow juts and tun¬ 
nels. and generally, contractors are re(]uii‘ed to anticii)ate 
suclr risks. In this case, which must be considered on the 
basi:i of its own ])eculiar facts, the geological examinations 
and the logs of such tests indicated to the Government and 
to the contractor that materials needed for construction 
could be obtained from a certain area. There existed such 
certainty (based on the geological data obtained) in the 
minds of both the conti'acting j)arties that such condition 
would })i-evail, that the occurrence of the contrary condition 
did,'in fact differ the contract within the above (i[Uoted 
provisions of article 4. 

31 Since it is now concluded that adjustment should 

be made under the contract on the basis of article 4 
thereof, it is in order to give consideration to the question 
of adjustment of compensation. Under the circumstances 
the contractor should be compensated for any increase in 
its costs which resulted from such changed conditions. It 
has already been stated that the item of claim made on the 
grohnd of misrepresentation of the length of working sea¬ 
son is not sustainable by the facts. After careful consid¬ 
eration, it is found that the item of claim for compensation 
for additional exi)enses incurred on work at the north abut¬ 
ment of the dam cannot be justified on the basis of changed 
conditions, nor any other ground. The conclusion reached 
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in the findings of fact as to this item should remain undis¬ 
turbed. The following items of claim are directly related to 
borrow pit costs: 

Clearing and grubbing of areas not originally 

designated as borrow pits.$5,881.00 

Expense of providing drainage for borrow pits 2,731.05 
Expenses in constructing haul roads to ad¬ 
ditional borrow pits. 3,435.65 

Extra costs incurred due to general borrow pit 
conditions . 11,568.00 


$23,615.70 

Each of the above items of claim has been carefullv ex- 
aniined. It is believed that the items of cost as presented 
by the contractor represent his actual unpaid cost and that 
it is entitled to payment as stated under these items, as a 
proper adjustment under the provisions of article 4 of the 
contract. 

Verv trulv vours, 

S. 0. HARPER, 

Chief Engineer. 

32 Comptroller General of the United States 

Copy C. J. 

"Washington 

B-23732 JWR/RMA 

Endorsed: Filed Oct 7 1942 Charles E. Stewart, Clerk 

Mar 23 1942 

The Honorable, 

The Secretary of the Interior. 

My dear Mr. Secretary: 

The Bureau of Reclamation has transmitted to this office 
for settlement the claim of S. J. Groves & Sons Company 
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for $23,615.70, alleged to be due as additional compensation 
under contract Xo. 12r-6560, dated October 5, 1936. 

The contract provided for the furnishing of materials and 
performing the ^vork for the construction of Grassy Lake 
Dam in accordance with Schedule of Specifications Xo. 693, 
Upper Snake River Project, Idaho, for the consideration of 
certain unit prices stijmlated in items X’os. 1 to 55, inclu¬ 
sive. Article 4 thereof provided as follows: 

“Art. 4. Changed conditions .—Should the contractor en¬ 
counter, or the Government discover, during the progress 
of the work, subsurface and (or) latent conditions at the 
site niateriallv differim? from those shown on the drawings 
or indicated in the specifications, or unknown conditions of 
an unusual nature differing materiallv from those ordi- 
narily encountered and generally recognized as inhering in 
work of the character provided for in the plans and speci¬ 
fications, the attention of the contracting oflBcer shall be 
called immediately to such conditions before they are dis¬ 
turbed. The contracting officer shall thereupon promptly 
investigate the conditions, and if he finds that they do so 
materially differ the contract shall, with the written ap¬ 
proval of the head of the department or his duly authorized 
representative, be modified to provide for any increase or 
decrease of cost and (or) difference in time resulting from 
such conditions.” 

33 The record shows that upon completion of the 
contract, but before final ])ayinent was made, the 
contractor presented a claim for additional compen¬ 
sation, which claim comprised two general classes. Under 
class 1, the contractor claimed payment of the sum of $23,- 
615.70, as additional costs and expenses incurred as the 
result of encountering changed conditions, within the mean¬ 
ing of article 4 of the contract, supra, in the borrow pits; 
and the sum of $4,442, as the result of changed conditions 
encountered at the north abutment of the dam. Under class 
2, the contractor claimed the sum of $70,000, alleged to be 
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due for the loss of the use of equipment made necessary by 
the Government’s alleged misrepresentation of the length 
of the working season at the dam site—it being contended 
that three seasons were required to complete the work rather 
than two seasons as stated in the •specifications. The gen- 
eral nature and theories of the contractor's claims are sum¬ 
marized in findings of fact of the contracting officer, dated 
March 15, 1941, as follows: 

“1. The contractor's claim as stated in the appeal of 
February 19,1940 (Exhibit 3), which also restates the items 
previously jiresented for discussion in the contractor's 
memorandum (Exhibit 1) as claims, is based, in ])art, upon 
the contractor's contention that the provisions of the speci¬ 
fications, the information relative to the number and loca¬ 
tion of borrow ])its shown on the drawings accompanying 
the sjH'cifications, and also the statements of Government 
engineers are all definite assurance and evidence that the 
intent of the contract was that all materials excavated from 
borrow pits would be taken from one borrow pit, designated 
as borrow ])it Xo. 1. It is also contended that the sjiecifica- 
tions, drawings, and statements of Government en- 
34 gineers were evidence in the mind of the contractor 
that the materials in said borrow ])it Xo. 1, suitable 
for embankment puriioses, extended to a deiith which would 
])ermit of obtaining all of the embankment material required 
from borrow pits from this i)it. The contractor states that, 
after removing embankment material in borrow pit Xo. 1 
to a depth of about 12 feet, a hard, dense rhyolite, unsuit¬ 
able for embankment, was encountered which made it neces¬ 
sary to discontinue borrow from this pit and to obtain the 
remainder of the required embankment material from three 
other borrow pits which were located by the contracting of¬ 
ficer. It is alleged that the presence of rhyolite in borrow 
pit Xo. 1 and the location of additional borrow j)its by the 
contracting officer establishes a changed condition within 
the meaning and purpose of article 4 of the contract. It is 
alleged that the location of additional borrow pits resulted 
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in adclitionnl clearinc: and g-rubbing of tlic surface areas, 
additional drainage of pits, construction of jiiore haul roads 
and in more unfav'orable conditions for excavation and re¬ 
moval of materials than Avould have prevailed if all of the 
recpiired embankment materials had been obtained from 
borrow pit Xo. 1. It is the contention of the contractor that, 
as this work was not contemplated by Government engineers 
in preparing the specifications and was ])riinarily the result 
of changed conditions in borrow })it Xo. 1, article 4 of the 
contract protects the contractor in its right to i)ayment for 
the additional expense incurred in the performance of this 
work, and it is further contended that this impo.'^es uj)on the 
admihistrative officers of the Government not only the right 
but also the duty to cause additional payment to be made in 
the amount of such increased costs plus a profit of ten per- 
centum thereon. 

“2. In stripping the right abutment of the dam of unsuit¬ 
able materials, an underground flow of water was encoun¬ 
tered which did not i^ermit the placing of embankment 
against this abutment until measures had been taken to cor- 
rect the condition. The contractor alleges that, due to this 
condition, it was necessary to haul the material required for 
rock fill and riprap on the dam from the rock quarry by a 
more circuitous route, entailing lift of 55 feet more than 
would have been necessary if water had not been encoun¬ 
tered in the right abutment. The contractor states that the 
shortness of the working season would not permit it to sus¬ 
pend tlie hauling of rock until the water in the right abut¬ 
ment of the dam was disposed of by a system of drains. 
The contractor claims that the conditions encountered in the 
right abutment were of an unusual nature and differed ma- 
teriallv from those shown on the drawings and in- 
35 dicated in the specifications and, therefore, were 
changed conditions under the provisions of article 4 
of the contract, and that the contractor is entitled, under 
the provisions of this article, to payment for additional 
work resulting from such changed conditions. 
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“3. Drawing No. 11 entitled ‘Grassy Lake Dam, Con¬ 
struction Program’ is attached to the sj)ecifications. The 
purpose and reasons for the inclusion of a tentative con¬ 
struction program in the specifications is stated in para- 
gi‘i;])h ‘2.’) of tlie specifications. It is contended by the con¬ 
tractor that the working season shown on this construction 
])rogran;, upon which the contractor is alleged to have re¬ 
lied in ])rei)aring its bid, is erroneous and that the ])rogram 
was ap]iarently prepared on the basis of climatic conditions 
prevailing at Ashton, Idaho, which has an elevation of ap¬ 
proximately 2,200 feet lower than the site of Grassy Lake 
Dam. Although the contractor does not directlv charge the 
contracting officer with intentionally suppressing necessary 
and pertinent information relative to climatic conditions and 
to the length of the construction season at the site of the 
work it is asserted that more reliable and applicable infor¬ 
mation on climatic conditions and length of construction sea¬ 
son than was used was available to the contracting officer 
from the records of the U. S. Forest Service, the U. S. Park 
Service, and the construction of the Jackson Lake Dam. It 
is a])i)arently the contention of the conti-actor that the leneth 
of working season has been misrepresented on the construc¬ 
tion program accompanying the siiecifications and that 
available information relative to climatic conditions at the 
site was either suppressed or ignored in preparing the spe¬ 
cifications. As the con.struction of the dam extended over 
three construction seasons instead of approximately two 
construction seasons as shown on the construction program 
accompanying the specifications, the contractor claims ad¬ 
ditional compensation in the amount of $70,000.00 as rental 
for idle ecpuinnent, additional bond premium, public liabil¬ 
ity, fire, and. pro])erty damage insurance, and salaries of 
employees, as damages resulting from the misrepresenta¬ 
tion of the length of working season in the specifications.” 

It appeal’s that in said findings of fact the contracting of¬ 
ficer recommended that no parts of the sums of $4,442 and 
$70,000, claimed by the contractor because of the encounter- 
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ing of changed conditions at the north abutment of the dam 
and for the loss of the use of cciuipmciit, respective- 
36 ly, wore ])roper for allowance, and snch recommen¬ 
dations were sustained bv the Acting Secretary of 
the Interior in his decision of December 1, 1941, in the mat¬ 
ter, M-31287. Moreover, said amounts are not included 
i]i the voucher which was forwarded to this office by the 
Bureau of Reclamation for settlement and, accordingly, on 
the present record, no further reference thereto is neces¬ 
sary. 

The sum of $23,615.70, claimed as increased costs incurred 
as a result of changed conditions in borrow pit Xo. 1, in¬ 
cludes the following items: 

Clearing and grubbing of areas not originally 
designated as borrow pits $5,881.00 

E.\i)ense of providing drainage for borrow pits 2,731.05 
Expense in constructing haul roads to 
additional borrow pits 3,435.65 

Extra costs incurred due to general borrow 
pit conditions 11,568.00 


$23,615.70 

M ith respect thereto, it appears that the contracting officer 
recommended disallowance of these items, also, in the find¬ 
ings of fact dated Mai’ch 15, 1941, supra, for the reason that 
the conditions which were encountered in the ama known as 
borrow ])it Xo. 1 could not be said to be different from those 
shown on the drawings or indicated in the specifications 
since no ])articular borrow pit locations were designated in 
the specifications or shown on the drawings. !More- 
37 over, it was found that even if the material in the 
original borrow pit was determined to be unsuitable, 
paragraph 47 of the specifications expressly authorized the 
location of additional borrow pits by the contracting of¬ 
ficer whenever necessary to obtain such material for the em¬ 
bankment and back-fill, and that there was no provision in 
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the contract by which payment could be made for the work 
performed in such o])erations. However, upon further 
consideration of the matter, })ursuant to an a])peal by the 
contractor from said findinjys of fact, the contracting^ of¬ 
ficer reported in letter of Se])tember o, 1941, that further 
investii^ation of the matter revealed that on the basis of a 
report of the i>:eologist who examined the site in 1934 and 

1935, it was believed bv the Government that substantially 

- % * 

all of the required borrow material could be obtained from 
the area later designated as borrow pit Xo. 1, and that the 
construction engineer had reported that, at the time pros¬ 
pective bidders were looking over the work, the contractor 
was advised that the Government expected to obtain sub¬ 
stantially all of the necessary borrow material from the 
area in question. Accordingly, it was concluded by the 
contracting officer in said letter of September 5, 1941, that, 
upon consideration of the facts contained in the original 
record, together with the above mentioned supplementary 
data, an adjustment of compensation should be made under 
the provisions of article 4 of the contract, which pro- 
38 vided for an adjustment when “* * * nnknown con¬ 
ditions of an unusual nature differing materially from 
those ordinarily encountered and generally recognized as 
inhering in work of the character provided for in the plans 
and specifications, * • are found to exist. Also, the 
contracting officer reported further in the matter as fol¬ 
lows : 

“This decision is not reached on the ground that the en¬ 
countering of unsatisfactory and unexpected materials in 
excavation constitutes a changed condition cognizable under 
the contract. The occurrence of such conditions is the rule 
rather than the exception in work in l)orrow pits and tun¬ 
nels, and generally, contractors are required to anticipate 
such risks. In this case, which must be considered on the 
basis of its own peculiar facts, the geological examinations 
and the logs of such tests indicated to the Government and 
to the contractor that materials needed for construction 
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could be obtained from a certain area. Tliere existed such 
certainty (based on the g‘eoloj?ical data obtained) in the 
minds of both the contracting parties that such condition 
would prevail, that the occurrence of the contrary condition 
did, in fact, differ the contract within the above (juoted pro¬ 
visions of article 4.^’ 

Pursuant to the conclusions thus reached in his letter of 
September 5,1941, the contracting officer recommended that 
the contractor be paid the amounts set forth above, totaling 
$23,615.70, as increased costs resulting from the borrow pit 
conditions which were encountered. 

Relative to this matter, it is stated by the Acting Secre¬ 
tary of the Interior in his decision dated December 1, 1941, 
hereinbefore referred to, as follows: 

“It is not clear that the conditions encountered by the 
contractor in the borrow pit operations were ‘condi- 
39 , tions at the site materiallv differing from those 
shown on the drawings or indicated in the specifica¬ 
tion,’ within the meaning of article 4 of the contract. The 
(piestion remains, however, whether they constituted ‘un¬ 
known conditions of an unusual nature differing nmteriallv 
from those ordinarily encountered and generally recognized 
as inhering in work of the character jirovided for in the 
plans and specifications,’ within the meaning of the same 
article. 

“As heretofore stated, the test pit operations did not dis¬ 
close the existence of rhyolite in the borrow pit area and 
both the Government engineers and the contractor are 
shown to have had every reasoii to believe, after careful 
examination, thr.t the borrow pit would yield sufficient us¬ 
able material to complete the earthfill retiuirements of the 
dam. It was on this basis that the contractor submitted 
its bid, which was acce])ted by the Government. During the 
course of construction, however, the rhyolite was encoun¬ 
tered and after extended examination by Government en¬ 
gineers it was rejected as being unusable for the required 
earthfill. 
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“"While the occurrence of the rhvolito in itself clearlv was 
an unknown condition, this fact need not he coni rolling:. 
Rather, the significant fact is tliat aftcu* its discovery tliero 
was a determination that, by i-easoii of its presence, the bor¬ 
row materials would be unusable. In the circumstances, in¬ 
cluding the various preliminary tests made as to the bor¬ 
row materials and the materials likely be found in the 
general area, and the o])iiiion of those (lualified to judge the 
suitability of the borrow area, tliis subscfiuent determina¬ 
tion must be regarded a> unusual. 1 therefi'.re find that, 
within the Uiieaning of article 4 of the contract, the contrac¬ 
tor encountered unknown conditions of an unusual nature 
differing materiallv from those ordinarilv encountered and 
genei-ally recognized as inhering in work of the character 
})rovided for in the ])lans and s])ecifications. 1 fui-ther find 
that the items of increased costs incurred by the contractor 
by reason of these conditions are proi)erly ])ayable in the 
amounts found by the contracting officer to be reasonable, 
jis quoted above. The conti-actor's a])peal accordingly is 
allowed to the extent of $23,615.70, and payiuent in this 
amount should be made.” 


Tn andving at the conclusion that the contractor encoun¬ 
tered “unknown conditions of an unusual nature differing 

materiallv from those ordinarilv encountered and generally 

* • * * 

recogiiized as inhering in work of the character urovided 
for in the plans and s])ecifications,” and in making 
40 the recommendation that the contractor was entith'd 
to the additional sum of $23,615.70 as a i*esult there¬ 
of, it does not ap})ear that any consideration was given by 
the Acting Secreta7w of the Interior in his decision of De¬ 
cember 1, 1941, supra, or by the contracting officer in his 
letter of Se])tember 5, 1941, supra, to the provisions of 
paragraph 47 of the specifications. Said i)aragraph pro¬ 
vides as follows: 


“47. Borrow pits.—All materials re<]uired for the con¬ 
struction of the dam embankment and for backfill, which 
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arc not avaiiablc from rcquir(?d excavations, shall be taken 
from borrow pits as directed by the coiitractini^ officer. 
The location and extent of all borrow pits shall be as di- 
reet'^d b.y tlie contractini;- officer, and the Government re- 
<e!'Vtfs tiie I’iji’ht to cban.u-e the location of such borrow j)its or 
to locale additional borrow pits as required, but such pits 


ill be ioc;it(‘d as close as feasible to the woi-k in which the 


i)orrowe<l mati'rials are to be used. 


Tlie limit of the aver- 


aire f|ree haul for n.aterials excavated from borrow pits for 
the earth-lill poi’tions of the embankment will be 3000 feet, 
and for the rock-fill and ripra]) portions will be 2,000 feet. 
ActUcd re(]nii-ed avera.e:e haul of eartli-fill material in excess 
of .3,000 feet, and of rock-fill and rii)rap material in excess 
of 2,000 feet will be ])aid for at $0,002 ]ier cubic yard per 
lOO-foot station. The amount of overhaul in station cubic 


yai'ds for which, jniyrnent will be made will be determined by 
m.ultiplyiji.ir the excess of the averaire actual reciuired haul 
in stations over tile s})ecifie<l average free haul in stations, 
by th^‘ number of cubic yards of all such material e.xcavated 
from borrow pits an:l ]>laced in the embankment or used for 
back-fill, as directed or ajiproved by the contractinjr officer. 
The leniitbs of haul will be mea.sured alone: horizontal 
strai^lit lines between the centers of ‘gravity of the ma¬ 
terials as found in excavation in the borrow pits and the 
cent('v of uravity of the completed dam embankment. Xo 
])ro!i-j-ess payment will be made for overhaul, but all over¬ 
haul enminus under the contract will be included in the final 
estimate. Borrow pit areas shall be cleared as ])rovlded in 
])arau:i‘ui)h 37. Borrow pits shall be operated so as not to 
mar the usefulness or ap])earance of any part of the work 
or of any other i)ro])erty of the Government, and borrow pits 
and tlie surfaces of wasted material shall be left in a rea¬ 


sonably smooth and even condition satisfactory to 
41 the contractinu officer. Should any borrow pits be 
located adjacent to the dam and below the level of the 
top of the dam, a berm of not less than 100 feet shall be 
left between the toe of the dam and edge of the borrow pit. 
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^vith })rovision for a side sloi)e of 4 to 1 to the bottom of 
the borrow ])it. In order to avoid the fonnatioii of pools, 
drainaii:e ditches from borrow pits to the nearest outlets 
shall be constructed by tlie contractor wliore, in the opinion 
of the contracting: ofTicei-, such drainai>e ditches are neces- 
sarv. The contractor shall carefiillv sti'i]) the sites of bor- 
row pits, or so much thereof as may be required, of to]) 
soil, vegetation, roots, brush, sod, loam, and other objec¬ 
tionable matter. The disposal of all materir.ls wasted by 
stripping shall be subject to the approval of the contract¬ 
ing officer, l\reasurement for ])ayment foi' stri])))ing borrow 
])its will be made in e.xcavation and will include only the 
stripi)ing in locations and to the depths as directed by the 
contracting officer. Payment for striT)i)ing and dis])osa! of 
materials wasted by strip])ing will be made at the unit price 
])er cubic yard bid in the schedule for ‘Excavation, strip- 
])ing borrow pits.’ If ina.terials unsuitable for embankment 
or backfill purposes are found in borrow pits, such materials 
shall be left in ])lace or excavated and wasted, as directed 
by the contracting officer, and payment foi* excavation and 
disposal of unsuitable m.aterials excavated and wasted by 
direction of the contracting officer will be made at the unit 
j)rice i)er cubic yard bid in the schedule for ‘Excavation, 
stripping borrow pits.’ Payment for excavation in borrow 
pits and transportation to embankment will be made at the 
unit prices ])er cubic yard bid therefoi' in the schedule, 
which unit prices shall include the entire cost of the ex¬ 
cavation of the materials and of the transportation of the 
materials to the dam embankment: Providetl, That all ma¬ 
terials from boi-row ])its actually placed in the embank¬ 
ment or in backfill will again be included for payment under 
appropriate items of embankment construction or backfill. 
l\[easurement, for payment, of excavation in borrow pits 
will be made in excavation only and to the neat lines of ex¬ 
cavations made by direction of the contracting officer.” 

Paragraph 37 of the specifications, mentioned in para¬ 
graph 47, supra, provides: 
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•‘,.*>7. ('leariiii;'.—The area to be occupied by the dam and 
the .surface of all borrow j/its, structure sites, and (juarries 
.shall be cleared of all trees, stumps, roots, brush, and rub- 
V.isti. r.Tid tiu' clearedi materials shall be burned or otherwise 
disjiosed of in a manner satisfactory to the contractinu; of- 
I ficer, Pilinu and burninjr shall be done in accordance 
42 I v.ith the ])i'ovisions of jjarag-raph 34. The cost of 
cti-nr'nuj sJtall he 'nichiftcfJ in the iiuif pr}c<‘s hid for 
the mother irork in the srhcdidc Old no additional alloivance 
irill he made to the contractor on account of any amount 
of such clcarin;! irJiich may he rcqnin-d (Italics su])])lied.) 


Hence. Avh.ile it may be that both the contractor and the 
Government’s rej)resentative at the site of the work contem- 
{)hded tliat sulheient nmtm-ials foi- the embankment and 
back-fill could be obtained from borrow pit Xo. 1, it appears 
that under the terms of parairra])!) 47 of the specifications 
tlie G('V(‘rnnient j-eserved the rijiht to change the location of 
bori’ow pits or to locate additional borrow pits as mii>:ht be 
repuii'ed; and said ])arairrai)h set forth the conditions under 
which the contractor was to be reimbursed for any ad¬ 
ditional costs resnltini*' from such chanires in the location 
of the borrow ])its, as well as the extent thereof. Tn other 
words, tile presence of unknown material in the borrow pit 
art*as oriifinallv desiirnated bv the contractim;: officer, and 
the determination by the Government tliat such unknown 
material was unsnita.ble. were conditions which para.u'raph 
47 pf the specifications contemidated mii^ht occur duriim 
the iierformance of the contract. In view thereof, the basis 

for the conclusion reached bv the contractimi: officer and bv 

• ^ • 

ihe Actin;^: Secretary of the Interior that changes in the 
location of the borrow ])its constituted or resulted from un¬ 
known or unusual conditions inhering in the work i)rovided 
for in the plans and s])ecifications, within the meaning of 
, article 4 of the contract, is not understood. Since 
43 ; the existence of unsuitable materials in the borrow 
pit originally designated by the contracting officer 
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was a condition whicli the parties foresaw as likely to oc¬ 
cur—specific provision I'elative thereto havin<>: been made 
in the contract—it would seem that any riv:hts the contractor 
may have as a result of chang’es in the locations of the bor¬ 
row pits are to be governed by the specific provisions of 
paragraph 47 of the specifications rather than by article 4 
of the contract. See Nils P. Severin et al. v. United States, 
86 Ct. Cls. 557. 

In this connection, it appears that the contracting of¬ 
ficer and the Acting Secretary of the Interior recommend 
that the contractor be allowed the sum of $5,881 for the 
clearing and grubbing of areas not originally designated 
as borrow pits. However, as appears from the above- 
quoted terms of paragraph 47 of the specifications, the 
Government reserved the right to change the location of 
borrow pits whenever necessary: and it was provided that 
such additional borrow pit areas should be cleared as pro¬ 
vided in paragraph 37 of the specifications. This latter 
paragraph in turn stipulated that borrow i)its should be 
cleared of all trees, stumps, roots, etc., and provided that 
—“The cost of clearing shall be included in the unit ])rices 
bid for the other work in the schedule and no additional 
allowance will be made to the contractor on account of any 
amount of such clearing which may be required." 
44 Consecpiently, there would appear to be no authority 
under the terms of the contract for allowance of the 
item of $5,881 claimed as payment for clearing and grub¬ 
bing of additional borrow pit areas. 

Likewise, the terms of the contract appear to ])reclu(le 
the allowance of any part of the sum of $3,435.65, claimed 
as the cost of constructing haul roads to the additional 
borrow pits located by the contracting officer. As stated 
above, paragraph 47 of the specifications reserved to the 
Government the right to locate additional borrow pits when¬ 
ever required and expressly stipulated the basis on which 
the contractor was to be reimbursed for any additional 
costs as a result thereof. While it is provided in said para- 






44 


gniph that tlie contractor may be reiiiibiirsed for any over- 
liaiil of earth-ti!l in excess of 3,000 feet and of rock-till in 
excess of 2,000 feet, there is nothin”’ in said paragraph pro¬ 
viding that the contractor is to be paid for the cost of con¬ 
structing haul roads to the new borrow ])its. On the con¬ 
trary, paragraph 47 expressly provides that “Payment for 
excavation in borrow pits and transportation to embank¬ 
ment will be made at the unit prices per cubic yard bid 
therefor in the schedule, which unit prices shall include 
the entire cost of the excavation of the materials and of the 
transportation of the materials to the dam embankment: 
* V' .Moreover, ])aragraph 33 of the specifications stipu¬ 
lates in pertinent part that “Xo payment will be made to 
the contractor by the (lovernment for any work done 
45 I in constructing, im})roving, re])airing, or maintaining 
any roatl, highway, or structure thereon for use in 
the performance of the work under these specifications.” 

AVitli respect to the items of the claim, $2,731.05 and 
$11,51)8, representing (1) the cost of providing drainage for 
the additional borrow i)its and (2) e.xcess costs alleged to 
have been incurred due to general moisture conditions in 
borrow ])its 1-A and 1-P, it api)ears that the contracting 
officer in liis lindings of fact of IMarch 15, 1941, supra, de- 
termincHl that such conditions were not changed conditions 
within the meaning of article 4 of the contract. Such con¬ 
clusion was reached for reasons stated as follows: 


‘‘The specifications do not describe or define underground 
or moisture conditions in borrow pits, or climatic, or precip¬ 
itation conditions at the site of the work. The logs of test 
])its attached to the specifications show the deptlis at which 
ground water was encountered in the borrow areas. Para¬ 
graph 27 of the specifications ])laces the responsibility for 
any deductions and conclusions as to the nature of the ma¬ 
terials to be excavated and the difficulties of making and 
maintaining the required excavations upon the contractor. 


♦ ♦ • ? ? 
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\\ hile payment of these items is recommended in the de¬ 
cision of the Acting Secretary of the Interior, supra, it ap¬ 
pears that such recommendation was based on the theory 
tliat the encountering of unsuitable material in borrow pit 
Xo. 1 was a changed condition within tlie meaning of article 
4 of the contract and, therefore, that the contractor was en¬ 
titled to any increased costs attributable thereto. But there 
is no specific finding by the Acting Secretary of the 

46 Interior—contrary to that made bv the contracting 
officer in his findings of fact of March 15, IDIl, supra 

—that the moisture conditions in the borrow pits were dif¬ 
ferent from those shown on the drawings or indicated in the 
specifications or that such were ‘Ainknown conditions of an 
unusual nature differing materially from those ordinarily 
encountered and generally recognized as inhering in work of 
the character i)rovided for in the plans and specifications, 

* 1C » ? 

As stated above, the contractor is entitled to payment 
for any increased costs resulting from the location of adtli- 
tional borrow pits only to the extent provided for in para- 
gra])h 47 of the specifications; and there is nothing in said 
Ijaragraph providing that payment is to be made because 
of any difficulty encountered by the contractor in the addi¬ 
tional borrow pits. Accordingly, in the absence of a specific 
determination that the general moisture conditions in the 
borrow pits constituted unknown conditions of an unusual 
nature ditfering materially from those ordinarily encount- 
ered and generally recognized as inhering in the character 
of work provided for by the plans and specifications, within 
the meaning of article 4 of the contract, supra, there would 
be no authority for the allowance of any part of the sums 
of $2,731.05 and $11,568. In this connection attention is in¬ 
vited to the recent decision of the Court of Claims 

47 in the case of Alex Ranieri v. United States, Xo. 
42851, decided February 2, 1942. 

It is requested that the decision of December 1, 1941, of 
the Acting Secretary of the Interior, be reconsidered by 
you, or by your duly authorized representative, in the light 
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of tli6 foregoinj^ and that tliis oflSce be advised of the con- 
elusicJns reached upon such reconsideration. 

Respectfully, 

' (Signed) LINDSAY C. AVARREN 

Comptroller General 

of the United States. 

48 I Endorsed: Filed Oct 7—11)42 Charles E. Stewart, 
Clerk 

' SETTLEMENT CERTIFICATE 
General Accounting Office 
Claims Division 

Washington, . 

(Date) 

Claim No. 0506032(2) 

Certificate No. 

S. J. Groves & Sons Company, 
c/o 0. R. McGuire, 

Southern Building, 

Washington, D. C. 

Sirs: 

Your claim for $23,615.70, representing additional coni- 
j)ensation alleged to be due in connection with the construc¬ 
tion of Grassy Lake Dam, Upper Snake River Project, 
Idaho, under contract No. 12r-6560, dated October 5, 1936, 
has l)een carefully examined and it is found that no part 
thereof may be allowed for reasons hereinafter stated. 
The above-cited claim consists of the following items: 

Clearing and grubbing of areas not originally 
designated as borrow pits $5,881.00 

Expense of providing drainage for borrow pits 2,731.05 
Expense in constructing haul roads to 
additional borrow pits 3,435.65 

Extra costs incurred due to general borrow 
pit conditions 11,568.00 


$23,615.70 
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It is indicated by the records that at the time the contract 
was executed it was contemplated by the parties that suffi¬ 
cient material for the embankment and backtill of the pro¬ 
posed dam would be obtained from an area known as bor¬ 
row pit No. 1, It appears, however, that after performance 
commenced there was found in such borrow pit area a sub¬ 
stance known as rhyolite which was determined by the Bu¬ 
reau of Keclamation as being- unsuitable for use in the em¬ 
bankment and backfill, which necessitated the opening of 
other borrow pits in order to obtain sufficient suitable ma¬ 
terials for such purpose. Also, it appears that conditions 
of excessive moisture existed in the latter borrow pits, as a 
result of which the excavation and haul of materials was 
more difficult than it would have been under conditions 
which existed in borrow pit No, 1. You now contend that 
the discovery of rhyolite in the borrow pit No. 1 area, con¬ 
stituted a changed condition within the meaning of Article 
4 of the contract, for which changed condition you claim 
the above-cited amount as additional compensation. 

49 Article 4 of the contract provides in part as fol¬ 
lows : 

“Art. 4. Changed conditions .—Should the contractor en¬ 
counter, or the Government discover, during the progress 
of the work, subsurface and (or) latent conditions at the 
site materially differing from those shown on the drawings 
or indicated in the specifications, or unknovni conditions 
of an unusual nature differing materiallv from tho.se ordi- 
narily encountered and generally recognized as inhering in 
work of the character provided for in the plans and specifi¬ 
cations, the attention of the contracting officer shall be called 
immediately to such conditions before they are disturbed. 
The contracting officer shall thereupon promptly investigate 
the conditions, and if ho finds that they do so materially 
differ the contract shall, with the written approval of the 
head of the department or his duly authorized representa¬ 
tive, be modified to provide for any increase or decrease of 
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cost and (or) difference in time resulting from such condi¬ 
tions”. 

An examination of the record fails to disclose that anv 
indication or statement was made bv the Government, either 
on the drawings or in the specifications designating defi¬ 
nitely the borrow pits from which the fill was to be obtained. 
Paragraph 47 of the specifications, in pertinent part, ex¬ 
pressly provides as follows; 

location and extent of all borrow pits shall be 
as directed by the contracting officer, and the Government 
reserves the right to change the location of such borrow 
pits or to locate additional borrow pits as required, but 
such pits will be located as close as feasible to the work in 
which the borrowed materials are to be used. * • 

Too, while the log of borrow area test pits shown on con¬ 
tract drawing Xo. 4 did not indicate that rhyolite or any 
other unsuitable material had been encountered among the 
materials found in said test pits, yet it was definitely shown 
on said drawing that the test pits had been dug to depths 
of only four to twelve feet, with the exception of one pit 
which was extended to an approximate depth of 20 feet, 
^foreover, paragraph 27 of the specifications provides as 
follows: 

“27. Records of test pits and borings.—The drawings in¬ 
cluded in these si)ecifications show the available records of 
test pits dug and borings made at or near the dam site. 
The Government does not guarantee any interpretation of 
these records or the correctness of any information shown 
on the drawings relative to geological conditions. Bidders 
and the contractor must assume all responsibility for de¬ 
ductions and conclusions as to the nature of the rock and 
other materials to be excavated, the difficulties of making 
and maintaining the required excavations and of doing other 
work affected by the geology of the site of the work, and 
for the final preparation of the foundations for the dam 
and other structures.” 
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In view of the foregoing, it apjjcars clear that neither 
the specifications nor the drawings undertook to speak with 
any degree of certainty with res^ject to whether tlie type of 
materials likely to be encountered in the area covered by 
the borrow area test j)its would be suitable for use in the 
embankment and fill of the dam. Accordingly, the encount¬ 
ering of unsuitable materials, cannot be said to have 
50 constituted changed conditions from those shown on 
the drawings or indicated on the specifications within 
the meaning of Article 4 of the contract. See Trimount 
Dredging Company v. United States, SO C. Cls. 559; Triest 
and Earle v. United States, 84 (^. Cls. 84; James Stewart 
and Company, Inc. v. United States, 94 C. Cls. 95; Blauner 
Construction Company v. United States, id. at 503; and 
MacArthur Brothers Company v. United States, 258 U. S. 
6, 12, and 13. 

Furthermore, while it may be that at the time the contract 
was executed, the Government representatives and your 
company both contemplated and expected that sufficient 
quantities of suitable materials would be encountered in 
borrow pit No. 1, it cannot be said that such expectations 
constituted a warranty or representation by the Govern¬ 
ment to your company that such borrow pit would be the 
only one used. 

With reference, specifically, to the item of $5,881 as the 
cost of clearing and grubbing areas not originally desig¬ 
nated as borrow pits, paragraph 47, in part, provides that: 

• Borrow pit areas shall be cleared as provided in 
paragraph 37. * • *” and this latter paragraph stipulates 
that borrow pits should be cleared of all trees, stumps, roots, 
etc., and that • The cost of clearing shall be included 
i:: tile miit prices bid for the other work in the schedule and 
no additional allowance will be made to the contractor on 
account of any amount of such clearing which may be re¬ 
quired.” Therefore, there is no authority under the terms 
of the contract for allowance of the item of $5,881, or any 
part thereof. 
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\\ itli reference to the item of $3,435.65, claimed as the 
cost of constructing haul roads to additional borrow pits 
located by the contracting officer, paragraph 47 of the speci¬ 
fications i‘eserved to the (lovernment the right to locate ad¬ 
ditional borrow pits whenever required and specifically 
stipulated the basis on which the contractor was to be reim¬ 
bursed for any additional costs as a result thereof. While 
it is provided in said paragraph that the contractor may be 
rehqbursed for any overhaul of earth-fill in excess of .3,000 
feet and rock-fill in excess of 2,000 feet, there is nothing in 
said i)aragi*a])h })roviding that the contractor is to be paid 
for the cost of constructing haul roads to any additional 
borrow pits which are located. On the contrary, paragraph 
47, exi^ressly prohibits such ])ayment, and in the pertinent 
part of paragraph 33 of the specifications, it is i)rovided, 
that “Xo payment will be made to the contractor by the 
Government for any work done in constructing, improving, 
repairing, or maintaining any road, highway, or structure 
thereon for use in the ])erformance of the work under the 
specifications."’ (’onsequently, the terms of the contract 
preclude the allowance of any part of the sum of $3,435.65 
claimed as the cost of constructing haul roads to additional 
borrow pits located by the contracting officer. 

With resi)ect to your claim for $2,731.05 and $11,568, 
representing (1) the cost of providing drainage for the ad¬ 
ditional borrow pits, and (2) excess cost alleged to have 
been incurred due to general moisture conditions in borrow 
pits 1-A and 1-B, it appears, as hereinbefore stated, 
51 that neither the specifications nor the drawings pur¬ 
ported to describe with any degree of certainty the 
subsurface conditions which might be encountered by vou 
in connection with the performance of the contract. See 
paragraph 27, hereinbefore quoted, also Cassidy and Gal¬ 
lagher, Inc. V. United States, C. Cls. No. 4.3704, decided 
February 2, 1942. Furthermore, there is nothing in para¬ 
graph 47 of the specifications providing that payment is to 
be made for additional expenses incurred because of any 
difficulty encountered in the additional borrow pits as lo- 
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cated by the contracting officer, nor is there any specific 
deterniination bv the contracting ofiieer or bv the head of 
the department concerned that the general moisture condi¬ 
tions in the additional borrow pits constituted unknown 
conditions of an unusual nature dilTering materially from 
those ordinarily encountered and generally recognized as 
inhering in the character of work proyided for by the ])lans 
and specifications, within the meaning of Article 4 of the 
contract. See Alex Kanieri y. United States, C. Cls. Xo. 
42851, decided February 2, 1942. Accordingly, no legal 
basis exists which would warrant allowance for additional 
expenses alleged to haye been incurred due to the existence 
of general moisture conditions in the additional borrow pits 
located by the contracting officer. 

Tn yiew of the foregoing, this office is without authority 
to authorize payment of any portion of the amount claimed 

by you. 

* * 

I therefore certify that there is no balance due you from 
the United States. 

Respectfully, 

LINDSAY C. WARREN 
Comptroller General 
of the United States. 

By: H. L. JONES 

********** 

52 Motion for Summary Judgment 

Now comes the defendant, Lindsay C. Warren, and moyes 
the Court to enter summary judgment in his behalf, and 
for cause therefor says: 

The pleadings, together with the exhibits attached there¬ 
to, show that there is no genuine issue of any material fact 
and that the defendant is entitled to judgment as a matter 
of law. 

EDWARD M. CURRAN, 

United States Attorney 
BERNARD J. LONG, 

Assistant United States Attorney 
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53 ' Memoranditm for the Clerk 

Motion for suniiiiary jnclirinent granted. 

1. Act of re.<i)ondent discretionary, not ininisterial. Of¬ 
ficer acted witliin the scope of his authority under the law. 

2. Petitioner's riglit doubtful on the contract. 

3. He has pro])er ix*inedy in the Court of Claims. 

I MATTHEW F. McGUIRE, 

Justice 

54 Order Entering Judgment for the Defendant 

This cause came on for hearing upon motion for sum¬ 
mary judgment filed on behalf of the defendant and upon 
consideration thereof, together with the complaint filed 
herein by plaintiff with exhibits attached thereto, the 
answer of the defendant and the e.xhibits there attached, it 
is b}”* the Court, this 4th day of November, 1942, 

Ordered, adjudged and decreed. That judgment be, and 
the same hereby is entered for the defendant. 

MATTHEW F. McGUIRE, 
Justice 

No objection to form 
0. R. McGUIRE, 

Attorney for Plaintiff 

55 Notice of Appeal 

Notice is hereby given this 9th dav of November, 1942, 
that S. J. Groves 6c Sons Company, the plaintiff in the 
above entitled case, hereby appeals to tiie United States 
('ourt of A])i)eals for the District of Columbia from the 
judgment of this Court entered on the 4th day of Novem¬ 
ber, 1942, in favor of the defendant against said plaintiff. 

0. R. McGUIRE, 

Attorney for 

I S. J. Groves & Sons Company. 
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Grounds of Appeal 

1. The Court below erred in not holding that defendant 
had only a ministerial duty to perform. 

2. The court below” erred in not holding that the action 
of defendant w”as arbitrary and capricious. 

3. The court below’ erred in not granting the relief as 
prayed in the Bill of Complaint. 

Service of the foregoing Notice of Appeal and Grounds 
of Appeal acknow’ledged this 9th November, 1942. 

BERNAKD J. LONG, 

Assistant U. S. Attorney. 

• •*«•***«• 

56 Designation of Record 

Comes now’ the plaintiff, by its attorney, and requests the 
Clerk of this Court to include in the record on appeal the 
Bill of Complaint filed by the plaintiff and all exhibits there¬ 
to ; the answ’er filed by the defendant and all exhibits there¬ 
to; the motion of the defendant for summary judgment; the 
memorandum of the Court for the clerk; the notice of ap¬ 
peal; and this designation. 

0. R. McGUIRE, 

Attorney for S. J. Groves d Sons Company 

Service of a copy of this designation of record acknowl¬ 
edged this 9th day of November, 1942. 

BERNARD J. LONG, 

Assistant U. S. Attorney 
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In the United States Court of Appeals 
for the District of Columbia 

January Term 1943 


No. 8405 

S. J. Gro\'es & Sons Company, appellant 

V. 

Lindsay C. Warren, Comptroller General 
OF THE United States, appellee 


APPKAL FROM THE DISTRICT COURT OF THE UMTED STATES 
FOR THE DISTRICT OF COLVMlilA 


BRIEF ON BEEALF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

This is an appeal arising: out of a jiroceeding in the District 
Court of the United States for the District of Columbia, where¬ 
in the aiipellant, as plaintiff, sought a mandatory injunction 
against a])iiellee, Lindsay C. Warren, Comptroller General of 
the United Stales. By that proceeding, instituted August 25, 
1942 (Appellant's Appendix. 1). appellant sought to compel 
appellee to revoke and set aside a decision that appellant was 
not entitled to the payment of his claim and to certify the 
amount of said claim for payment forthwith to aiipellant (Ap¬ 
pellant's App., S-9. Appellee moved for summary judgment’ 

' .Xpin'llant in his brief (pp. 2. .T) states that the .apiwllet* moved for and 
tlio trial court jiranted judjnnent on the pleadings. Federal Rtile of Civil 
Protvdure 12 (c). Strictly speaking. app<‘llce's motion invoked and the 
Court's order applied. Rule ad, providing for summary judgment, 

( 1 ) 


% 
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on the grounds that “The pleadings, together with the exhibits 
attached thereto, show that there is no genuine issue of any 
material fact and that the defendant is entitled to judgment 
as a matter of law'* (Appellant’s Apj^endlx, 51). On November 
4, 1942, the trial court granted summary judgment in favor of 
appellee (Appellant's Appendix, 52). This appeal followed. 

On October 5, 1936, appellant contracted with the United 
States to construct the Grassy Lake Dam. Upper Snake River 
project. Idaho. (The contract is not made a part of the 
record, but the pertinent provisions are referred to and set forth 
at various places in the exhibits printed in appellant’s appen¬ 
dix.) Work on the contract was satisfactorily completed on 
October 14, 1939 (Appellant’s Appendix, 12-13). 

Large quantities of earthfill were necessary in the construc¬ 
tion of the dam and it was contemplated that this earthfill 
would be obtained from the near vicinity of the dam. In 
1934-1935. Government geologists made a geological survey 
of the area, eviflently with a view to future construction. In 
tlie course of their ex])lorations. these geologists dug test pits 
to ascertain whether the vicinity of the dam would yield the 
necessary quantities of earthfill (Appellant’s Appendix. 24. 
2S-29). I:>uch test pits were dug in the area where the con¬ 
tractor (appellant) subsequently located its first “’borrow pit.” 
as the excavations from which earthfill is obtained are called 
(Appellant’s Appendix. 28). Though the test pits dug at the 
site of the dam proper, approximately one-half mile from the 
site where borrow pit No. 1 was subsequently located, disclosed 
the existence of an underlying formation of rhyolite,* a hard 
substance unsuitable for earthfill (Appellant’s Appendix 27), 
the eighteen test i)its dug on the site of borrow pit No. 1 did 
not so disclose the existence of underlying rhyolite. The 
failure of these pits to disclose the existence of rhyolite w’as due 
to their shallow depth, they having been sunk to depths of 
only I four to twelve feet, with the exception of one pit which 
was extended to a depth of twenty feet (Appellant’s Appendix, 
29. 48). On the basis of these explorations, the geologist who 

'Rhyolite is said to be a volcanic rock, the lava form of granite, occurring 
commonly in the western United States. Webster's New International 
Dictionary. 
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made them reported in 1936 that he believed the borrow pit 
area in question would yield the requisite amount of earthfill 
(Appellant’s Appendix, 28). The Government’s construction 
engineer also entertained the same opinion and advised the 
contractor to that effect (Appellant’s Appendix, 28-29). 

The specifications for the work contained the following pro¬ 
viso relative to reliance bv the contractor on the record of 
geological data: 

27. Records of test pits and borings.—The drawings 
included in these specifications show the available re¬ 
cords of test pits dug and borings made at or near the 
dam site. The Government does not guarantee any in¬ 
terpretation of these records or the correctness of any 
information shown on the drawings relative to geolog¬ 
ical conditions. Bidders and the contractor must as¬ 
sume all responsibility for deductions and conclusions as 
to the nature of the rock and other materials to be ex¬ 
cavated, the diflBcuities of making and maintaining the 
required excavations and of doing other work affected 
by the geology of the site of the work, and for the final 
preparation of the foundations for the dam and other 
structures (Appellant's Appendix, 48). 

In the course of the construction work, the contractor opened 
a borrow pit in the area of the test pits above mentioned. After 
excavation had been made to a depth of approximately twelve 
feet, the underlying rhyolite formation was discovered. This 
substance was thoroughly examined by Government engineers 
and rejected as unsuitable for use as earthfill and the con¬ 
tractor was not allowed to place it in the embankment fill 
(Appellant’s Appendix, 15-16). It was, therefore, necessary 
for the contractor to locate new borrow pits further removed 
from the site of the dam (Appellant’s Appendix, 16). The 
difficulties were multiplied by the recurrence of rhyolite in 
borrow pits Nos. 2 and 3 (Appellant's Appendix, 29). 

The sites of the original and successive borrow* pits were not 
designated in the specifications (Appellant’s Appendix 36), 
but were designated by the Government construction engineer 
(Appellant’s Appendix, 3). The right of the Government to 
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designate the location and extent of borrow pits was provided 
in paragraph 47 of the specifications, which read as follows (Ap¬ 
pellant's Appendix, 39): 

I 47. Borrow pits.—All materials required for the con¬ 
struction of the dam embankment and for backfill, 
which are not available from required excavations, 
shall be taken from borrow pits as directed by the con¬ 
tracting officer. The location and extent of all borrow 
I pits shall be as directed by the contracting officer, and 
the Government reserves the right to change the loca¬ 
tion of such borrow ])its or to locate additional borrow 
pits as reciuired. but such pits will be located as close as 
feasible to the work in which the borrowed materials are 
to be useci. The limit of the average free haul for ma¬ 
terials excavated from borrow pits for the earth-fill por¬ 
tions of the embankment will be 3.000 feet, and for the 
' rock-fill and riprap portions will be 2,000 feet. Actual 
required average haul of earth-fill material in e.xcess of 
I 3,000 feet, and of rock-fill and riprap material in excess 
of 2.000 feet will be paid for at S0.002 per cubic yard per 
100-foot station. The amount of overhaul in station 
cubic yards for which payment will be made will be de¬ 
termined by multiplying the excess of the average actual 
reciuired haul in stations over the si)ecified average free 
haul in stations, by tlie num]‘)er of cubic yards of all 
such material excavated from borrow pits and placed 
in the embankment or used for backfill, as directed or 
approved by the contracting officer. The lengths of 
haul will be measured along horizontal straight lines 
I between the centers of gravity of the materials as found 
' in excavation in the borrow pits and the center of gravity 
of the completed dam embankment. Xo i-)rogress ]')ay- 
' ments will be made for overhaul, but all overhaul earn- 
i iugs under the contract will he included in the final esti¬ 
mate. Borrow pit areas shall be cleared as provided in 
I paragraph 37. Borrow pits shall be operated so as not 
' to mar the usefulness or appearance of any part of the 
work or of any other property of the Government, and 



borrow pits and the surfaces of wasted material shall 
be left in a reasonably smooth and even condition satis¬ 
factory to the contracting officer. Should any borrow 
pits be located adjacent to the dam and below the level 
of the top of the dam, a berm of not less than 100 feet 
shall be left between the toe of the dam and edge of the 
borrow pit, with provision for a side slope of 4 to 1 to 
the bottom of the borrow pit. In order to avoid the 
formation of pools, drainage ditches from borrow pits 
to the nearest outlets shall be constructed by the con¬ 
tractor where, in the opinion of the contracting officer, 
such drainage ditches are necessary. The contractor 
shall carefully strip the sites of borrow pits, or so much 
thereof as may be required, of topsoil, vegetation, roots, 
brush, sod, loam, and other objectionable matter. The 
disposal of all materials wasted by stripping shall be 
subject to the approval of the contracting officer. 'Meas¬ 
urement for i)ayment for stripping borrow pits will be 
made in e.xcavation and will include only the stripping 
in locations and to the depths as directed by the con¬ 
tracting officer. Payment for stripping and disiwsal 
of materials wasted by stripping will be made at the 
unit price per cubic yard bid in the schedule for ‘‘Exca¬ 
vation, stripping borrow pits.” If materials unsuitable 
for embankment or backfill purposes are found in bor¬ 
row pits, such materials shall be left in place or exca¬ 
vated and wasted, as directed by the contracting officer, 
and i)ayment for excavation and disposal of unsuitable 
materials excavated and wasted by direction of the con¬ 
tracting officer will be made at the unit price per cubic 
yard bid in the schedule for “Excavation, stripping bor¬ 
row pits.” Payment for excavation in borrow pits and 
transportation to embankment will be made at the 
unit prices per cubic yard bid therefor in the schedule, 
which unit prices shall include the entire cost of the 
excavation of the materials and of the transportation of 
the materials to the dam embankment: Provided, That 
all materials from borrow pits actually placed in the 
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embankment or in backfill will again be included for 
payment under appropriate items of embankment con¬ 
struction or backfill. Measurement, for payment, of 
excavation in borrow pits will be made in excavation 
only and to the neat lines of excavations made by direc¬ 
tion of the contracting oflScer. 

After completing the construction work, the contractor sub¬ 
mitted a claim for additional compensation to reimburse itself 
for the increased costs attributable to the discovery of rhyolite 
in the borrow pits. The claim as first submitted included 
S/O.OOO on account of alleged misrepresentations by the Gov¬ 
ernment as to the length of the working season, and S28,057.70 
on account of extra costs entailed by the encountering of rhyo¬ 
lite in borrow pits (Appellant’s Appendix. 13). The item of 
S70.000 was disallowed by the Secretary of the Interior and the 
claim for increased costs reduced to $23,615.70 and approved in 
that amount (Appellant’s Appendix, 13-14). Appellant does 
not contest the action of the Secretary in disallowing the one 
and reducing the other item. As approved by the Secretary, 
the contractor’s claim included the following items (Appel¬ 
lant’s Appendix, 17): 

(1) Exjx'nse of providing drainage for borrow pits- -Sa, 7,S1.05 

(2) Extra costs incurred due to general borrow pit conditions.. $11. .508.00 

The “general borrow pit conditions" mentioned in this item 
No. 1(2) consisted of excess moisture encountered in certain 
borrow pits (.Appellant’s .\pix*ndix. 44). 

(3) Clearing and grubbing of areas not originally designated 

as borrow bits_ $5,881.00 

•As to clearing ainl grubbing borrow pit areas preparatory 
to excavation, psiragraph 47 of the specifications provided in 
pertinent part as follows: “Borrow pit areas .shall be cleared 
as provided in paragraph 37" (Apijollant’s -App.. 40). 

Paragraph 37. in turn, provided as follows: “37. Clear¬ 
ing.—The area to be occupied by the dam and the surface of 
all borrow pits, structure sites, and quarries shall be cleared 
of all trees, stumps?, roots, brush, and rubbish, and the 
cleared materials shall l)e burned or otherwise disjwsed of in 
a manner s,atisfactory to the contracting officer. Piling and 
burning .shall be done in accordance with the provisions of 
paragraph 34. The cost of clearing shall be included in the 
unit prices bid for the other work in the schedule and no ad¬ 
ditional allowance will be made to the contractor on account 
(.Appellant’s Appendix. 42). 

of any amount of such clearing which may be required’’ 
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(4) Expense in constructing haul roads to additional borrow 
pits _ $3, 435. 65 

As to construction of haul roads, paragraph 47 of the spec¬ 
ifications provided in pertinent ixirt as follows: “Payment 
for excavation in borrow pits and transportation to embank¬ 
ment will Ih* made at the unit prices per cubic yard bid there¬ 
for in the schedule, which unit prices shall include the entire 
cost t»f the excavation of the materials and of the transporta¬ 
tion of the materials to the dam embankment • • •” 

(Api)ellant’s App.. 41). 

Paragraph 3.3 of the sptKafications also related to haul 
roads and provided that: “No i)ayment will be made to the 
contractor by the Government for any w«»rk done in con¬ 
structing. improving, repairing, or maintaining any road, 
highway, or structure thereon for use in the ix*rf<irmance of 
the work, under fh(*.se specification.^” (Api)ellant's Appendix. 

44). 

3'bcse items toialled_$2.3,615.70 

Appellant predicates the merits of his claim on Article 4 of the 
contract, which reads as follows (Appellant’s Appendix, 2): 

Art. 4. Changed C'onditions.—Should the contractor 
encounter, or the Government discover, during the 
progress of the work, subsurface and (or) latent condi¬ 
tions at the site materially differing from those shown 
on the drawings or indicated in the specifications, or 
unknown conditions of an unusual nature differing 
materially from those ordinarily encountered and gen¬ 
erally recognized as inliering in work of the character 
provided for in the plans and specifications, the atten¬ 
tion of the contracting officer shall be called immedi¬ 
ately to such conditions, and if he finds that they do so 
materially differ the contract shall, with the written 
approval of the head of the department or his duly 
authorized representative, be modified to provide for 
any increase or decrease of cost and (or) difference in 
time resulting from such conditions. 

When the appellant first presented his claim for additional 
compensation, the contracting officer denied it entirely (Ap¬ 
pellant’s Appendix. 13). This decision of the contracting 
officer, dated March 15, 1941 (Appellant's Appendix, 13). was 
based on the ground that the geological report summarizing 
the results of test pits in the borrow pit area, did not purport 

— 4 ;;- 2 
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to represent borrow pit conditions below the depth to which 
test pits had been dug. and that, consequently, there had been 
no misrepresentations which would authorize recovery. It 
was also concluded by the contracting officer that in as much 
as the existence of rhyolite at the site of the dam foundations 
had been disclosed, the existence of the same substance at the 
site of the borrow pit. approximately one-half mile distant, 
could not be said to constitute an “unusual condition” within 
the meaning of the contract's Article 4 (Appellant's Appendix, 
26-27). 

The contractor appealed to the Secretary of the Interior 
from this (iecision of the contracting officer. The Secretary 
referred the matter back to the contracting officer again. The 
latter official, upon reconsideration, rendered a decision favor¬ 
able to appellant. The contracting officer reaffirmed the 
position pieviously taken that the geological data submitted 
to the contractor contained no error or misrepresentation so 
as to warrant a finding of changed conditions under Article 4 
(.Vppellant's Appendix. 26). He found it necessary, how¬ 
ever. to review all the available fads “to determine whether 
or not such evidence makes out a case of 'unknown conditions 
of an unusual nature differing materially from those ordinarily 
encountered and generally recognized as inhering in work of 
the character provided for in the plans and specifications''' 
(Appellant's Appendix. 27). Recognizing that the existence 
of rhyolite in the borrow pit area was unknown to either con¬ 
tracting party, he concluded that the encountering of rhyolite 
did co!istitutc such a changed condition because both of the 
contracting parties had been convinced, on the basis of the 
available data, that sufficient earthfill could be obtained from 
the area in question. The reasoning of the contracting officer 
was summarized as follows in his report (Appellant’s Appendix, 
29-30): 

The principle that all ordiiiary risks of unknown sub¬ 
surface conditions must be assumed by the contractor 
is recognized and endorsed. This contract places the 
responsibility for conclusioiis and deductions drawn 
from the geological data supplied upon the contractor. 
The contract, also, reserves to the Government the right 
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to locate additional borrow pits. There were no mis¬ 
representations in geological data furnished by the 
Government to the contractor. These conclusions were 
all reached in the findings of fact heretofore submitted. 

Notwithstanding the above limitations, it is required 
that full consideration be given to the provision of 
article 4 of the contract which contemplates an adjust¬ 
ment of compensation where “unknown conditions of 
an unusual nature differing materially from those 
ordinarily encountered and generally recognized as 
inhering in work of the character provided for in these 
si)ecifications,’’ are found to exist. 

After due consideration of the facts presented in the 
original record together with the supplementary data, 
it is now’ concluded that an adjustment of compensation 
should be made under the provisions of article 4 of the 
contract. 

This decision is not reached on the ground that the 
encountering of unsatisfactory and unexpected mate¬ 
rials in excavation constitutes a changed condition 
cognizable under the contract. The occurrence of such 
conditions is the rule rather than the exception in work 
in borrow pits and tunnels, and generally, contractors 
are required to anticipate such risks. In this case, 
which must be considered on the basis of its own 
peculiar facts, the geological examinations and the logs 
of such tests indicated to the Government and to the 
contractor that materials needed for construction could 
be obtained from a certain area. There existed such 
certainty (based on the geological data obtained) in the 
minds of both the contracting parties that such condi¬ 
tion w’ould prevail, that the occurrence of the contrary 
condition did, in fact differ the contract within the 
above quoted provisions of article 4. 

The contracting officer, accordingly, allowed appellant’s claim 
and his report, dated September 5, 1941 (Appellant’s Appen¬ 
dix, 22), was forw^arded to the Secretary of the Interior. 

On the basis of the contracting officer’s findings, the Secre¬ 
tary of the Interior, by E. K. Burlew, Acting Secretary, ap- 
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proved the contractor’s claim in the amounts previously stated. 
The Secretary’s conclusion that the occurrence of rhyolite was 
an ‘‘unknown condition of an unusual nature’' was stated as 
follows (Appellant’sAppendix. IS): 

It is not clear that the conditions encountered by the 
contractor in the borrow pit operations were “con¬ 
ditions at the site materially differing from those shown 
on the drawings or indicated in the specifications/’ 
within the meaning of article 4 of the contract. The 
question remains, however, whether they constituted 
“unknown conditions of an unusual nature differing ma¬ 
terially from those ordinarily encountered and generally 
recognized as inhering in work of the character pro¬ 
vided for in the plans and specifications,” within the 
meaning of the same article. 

' As heretofore stated, the test pit operations did not 
disclose the existence of rhyolite in the borrow pit area 
and both the Government engineers and the contractor 
are shown to have had every reason to believe, after 
careful examination, that the borrow pit would yield 
sufficient usable material to complete the earthfill re- 
iquirements of the dam. It was on this basis that the 
contractor submitted its bid. which was accepted by the 
Government. During the course of construction, how¬ 
ever. the rhyolite was encountered and after extended 
examination by Government engineers it was rejected 
as being unusable for the required earthfill. 

While the occurrence of the rhyolite in itself clearly 
iwas an unknown condition, this fact need not be con¬ 
trolling. Rather, the significant fact is that after its 
discovery there was a determination that, by reason of 
its presence, the borrow materials would i)e unusable. 
In the circumstances, including the various preliminary 
tests made as to the borrow materials and the materials 
likely to be found in the general area, and the opinion 
of those qualified to judge the suitability of the borrow 
area, this subsequent determination must be regarded as 
unusual. I therefore find that, within the meaning of 
article 4 of the contract, the contractor encountered un- 
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known conditions of an unusual nature differing ma¬ 
terially from those ordinarily encountered and generally 
recognized as inhering in work of the character provided 
for in the plans and specifications * * * 

The contractor s claim was subsequently presented to the 
Comptroller General by the Bureau of Reclamation for certi¬ 
fication. The Comptroller General took the view that para- 
grai)h 47 of the specifications, which gave the Government the 
right to change the location of borrow pits, contemplated that 
unsuitable materials might be encountered in borrow pits and 
provided the method whereby the contractor should be com¬ 
pensated for extra costs. He concluded that paragraph 47, 
relating to borrow i)its specifically, took precedence over Article 
4, relating to changed conditions generally (Appellant’s Ap¬ 
pendix, 42-43). He pointed out that paragraphs 47 and 37 
of the specifications i)rovided that the cost of clearing was to 
be comjiensated for in the unit prices bid for the other work in 
the schedule (A])pellant*s Appendix, 43); that i^aragraph 47 
provided that transportation was to be compensated for in 
the unit prices per cubic yard as bid in the schedule (Appel¬ 
lant’s Appendix, 43) and j^aragraph 33 required the contractor 
to bear the cost of constructing or improving haul roads (Ap¬ 
pellant’s Appendix, 43-44); and that, at all events, the occur¬ 
rence of excess moisture in the subsequently located borrow pits 
was not of a kind with the occurrence of rhyolite as an “un¬ 
known condition of an unusual nature’’ (Api)ellant’s Appen¬ 
dix, 44-45). Accordingly, on May 23, 1042 (Appellant’s Ap¬ 
pendix, 31), the Comptroller General notified the Secretary of 
the Interior that he disapproved the claim and requested the 
Secretary to reconsider the matter in the light of other perti¬ 
nent provisions of the contract. 

The Secretary, on June 27, 1942, notified the Comptroller 
General that he adhered to his previous decision, and sub¬ 
mitted his opinion that paragraph 47 of the specifications was 
not inconsistent with Article 4 of the contract, and that the 
claims should be allowed (Appellant’s Appendix, 9-12). 

The Comptroller General subsequently notified the con¬ 
tractor that payment of the claim was not authorized by the 
terms of the contract (Appellant’s Appendix, 46-51). 
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One additional paragraph of the contract. Article 15, is in¬ 
volved in this controversy. Appellant relies on this Article 15 
for the proposition that the decision of the Secretary of the In¬ 
terior has established with finality the respective rights and 
obligations of the parties under the contract. Article 15 reads 
as follows; 

Art. 15. Disputes.—All labor issues arising under this 
contract which cannot be satisfactorily adjusted by the 
contracting oflacer shall be submitted to the Board of 
Labor Review. Except as otherwise specifically pro¬ 
vided in this contract, all other disputes concerning 
questions arising under this contract shall be decided by 
the contracting officer, subject to written appeal by the 
contractor within 30 days to the head of the depart¬ 
ment concerned or his duly authorized representative, 
whose decision shall be final and conclusive upon the 
parties thereto. In the meanwhile the contractor shall 
diligently proceed with the work. (Appellant's Appen¬ 
dix, 2). 

Appellant states as a fact that the decision of the Secretary of 
the Interior was made under Article 15. (Brief. 2) However, 
the Secretary did not refer to Article 15 in his Administrative 
Finding of Fact (Appellant’s Appendix. 12-19), nor can any 
reference whatever be found to Article 15 by the contracting 
officer, the Secretary, or even the Comptroller General. Ap¬ 
pellee cannot accede to the statement that the Secretary’ made 
his decision pursuant to Article 15. 

Asi opposed to appellant’s contention that the Secretary’s 
decision in his favor is final and incontrovertible by reason of 
Article 15, appellee submits that his duty to examine and pass 
upon a contractor’s claim in the light of the contract is estab¬ 
lished by the following: 

STATUTE INVOLVED 

“All claims and demands whatever by the Government of 
the United States or against it. and all accounts whatever in 
which the Government of the United States is concerned, either 
as debtor or creditor, shall be settled and adjusted in the Gen- 
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eral Accounting Office.” Budget and Accounting Act of 1921. 
Ch. 18. sec. 305.42 Stat. 24. 311'. S. C. 71. 


ISSUES INVOLVED 


I. Did the appellee act within the scope of his authority 
under the law? 


A. Is the appellee authorized by law to exercise an in¬ 
dependent judgment as to the extent of a claimant's 
rights and duties under a contract with the United 


States? 

B. If (A), supra, be answered in the affirmative, 
could the appellee be divested of such autlmrity by a 
provision in the contract that the decision of the con¬ 
tracting officer as to the respective rights and oidiga- 
tions of the parties should be final and conclusive? 

II. Was the action of the appellee arbitrary and ca])ricious 
in refusing to approve the contractor’s claim for advlilioiial 
compensation under the contract? 

SUMMARY OF A.RGUMENT 


The Comptroller General, in j)crformin.g the duties entrusted 
to him by law. is required to e.xercise an independent judgment 
as to the extent of the rights and obligations created by a con¬ 
tract with the United States. It is not clearly established, 
as a matter of law. that he can be divested of such authority 
by a provision in a contract that ‘‘all disputes” are to be finally 
settled and determined by the contracting officer. The con¬ 
tention that Government officers can commit the United 
States to having its legal rights established with finality by 
contracting officei*s raises serious questions of public policy. 
The Comptroller General’s decision that he has jurisdiction to 
act inde])endently in the premises is based on a reasonable 
interpretation of the extent of his duties and of judicial de¬ 
cisions interpreting the scope and application of provisions in 
a contract that disputes are to be determined by the contract¬ 
ing officer. His decision, therefore, is not subject to revision 
in this action for mandamus. 
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II 

The decision of the Comptroller General that the terms of 
the contract, read as a whole, preclude the payment of addi¬ 
tional compensation was based on a reasonable interpretation 
of the contract and the law governing its construction. His 
decision thereon is, therefore, not subject to revision in this 
proceeding. 

ARGUMENT 

I 

The Comptroller General acted within the scope of his 

authority under the law 

A. The Comptroller General is authorized by law to e.xcrcise an independ¬ 
ent judprment as to the validity of a claim arising out of a contract with 
the United States 

The complaint herein reveals that the appellant asserts a 
claim founded on a particular provision. Article 4, of its con¬ 
tract with the United States. The Secretary of the Interior 
has given it as his considered opinion that the iiayment of the 
claim ife authorized by the contract. The appellee. Comptroller 
General, however, has refused to certify that anything is owing 
to the a])pcllant from the United States because it is his judg¬ 
ment that the contract, when read as a whole, does not au¬ 
thorize payment of extra compensation. That in assuming 
the res])onsibility of disallowing the contractor’s claim in the 
light of the contract, the Comptroller General was ])erforming 
a function and duty entrusted to him by statute would seem to 
be a reasonable interpretation of Sec. 305 of the Budget and 
Accounting Act. 1921, page 12, supra. Said statute requires 
the Comptroller General to * * settle and ad¬ 
just “All claims and demands whatever by the 

Government of the United States or against it^and all accounts 
whateter in which the Government of the United States is 
concerned, either as debtor or creditor. * * *” This duty 

is to * * be exercised without direction from any other 

officer.” Sec. 304, Budget and Accounting Act, 1921. 42 Stat. 
24, 31 U. S. C. sec. 44. 
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In the administration of the law creating his office, the Comp¬ 
troller General has the power and authority to re-examine 
claims arising out of contract and is not concluded by the action 
of officers in other dei)artments of the government. Lambert 
Lumber Co. v. Jones Engineering and Comtruction Co., 8 Cir., 
47 F. (2d) 74, 85 (1931). The extent of his jurisdiction is not 
merely a question as to bookkeeping. United States ex rel. 
Skinner and Eddy Corp. v. McCarL 275 U. S. 1. 4 at note (2) 
(1927). It is his duty to inquire into the legality of expendi¬ 
tures. United States v. Heller, D. C. D. Md.. 1. F. Supp. 1. 2 
(1932), and in passing on claims arising out of contracts with 
the United States he has been confided b}^ the law with the 
determination of questions of law and fact. United States ex 
rel Carroll Electric Co. v. McCarl, 56 App. D. C. 49. 8 F. (2d) 
910 (1925). Ordinarily his determination of such issues of fact 
and law is not subject to revision by judicial review. Doehler 
Metal Furniture Co., Inc. v. ]Varrc7i (App. D. C.) 129 F. (2d) 
43 (1942). 

B. The Comptroller Genera! is not divested of his authority to determine 
• whether a claim is authorized under the law by a provision in the con¬ 
tract that “all disputes” shall be finally settled and determined by the 

contracting officer 

The appellant seeks to avoid the force of the considerations 
just mentioned on the theory that the contracting officer, and, 
ultimately, the Secretary of the Interior, having made (1) cer¬ 
tain findings of fact, and (2) a conclusion as to the rights con¬ 
ferred by the contract, the Comptroller General is stripped of 
all jurisdiction save to make a settlement acknowledging the 
indebtedness of the United States to the contractor. 

Appellee submits that this proix)sition, which is the essence 
of appellant s case, is based on a half-truth, namely, that the 
decision of contracting officers with regard to questions of fact 
confided in them by the contracting parties is, at times, final 
and conclusive not only on the parties but upon the Comp¬ 
troller General and the courts as well. This much, and no 
more, is clearly demonstrated by the cases cited by appellant 
in support of point I of this argument (Brief, pp. 11-26), that 


/> 
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the appellee had but a ministerial duty to perform. United 
States V. Callahan-Walker Construction Co., — U. S.—, de¬ 
cided November 9, 1942, 11 U. S. L. Week 4026 (what con¬ 
stitutes a ^‘fair and equitable adjustment” for extra work by a 
contractor is a question of fact and the contracting ofi&cer’s 
decision thereon is final); Kihlhero v. United States, 97 U. S. 
398. 403 (1878) (in a contract for transportation, the con¬ 
tracting officer was empowered to determine the actual mile¬ 
age traversed as a basis for the payment of compensation); 
Penn Bridge Co. v. United States, 59 C. Cl. 892 (1924) (de¬ 
termination as to which of the contracting parties was respon¬ 
sible; for delay in completion of the contract); Mason and 
Hangar Co. v. United States, 260 U. 18. 323 (1922) (in a cost- 
plus contract, the contractor was entitled to reimbursement 
for such of its actual net expenditures in the performance of 
the work as the contracting officer might approve; the con¬ 
tracting officer required and approved a $250,000 bond for 
performance; his decision thereon was final); Alhina Marine 
Iron Works v. United States, 79 C. Cl. 714 (1934) (the deci¬ 
sion of contracting officer final as to the proximate cause of 
delay in completion of a contract); MeShain Co. v. United 
States, 83 C. Cl. 405 (1936) (same); Sun Shipbuilding and 
Dry Dock Co. v. United States, 76 C. Cl. 154 (1932) (same); 
Phoenix Bridge Co. v. United States, 85 C. Cl. 626 (1937) 
(same); Cain Co. v. United States, 79 C. Cl. 290 (1934) (con¬ 
tracting officer ascertained the amount of damages suffered 
by the contractor on acount of delay by the Government, under 
a provision in the contract confiding in him the determination 
of “all disputes concerning questions of fact^’); United States 
V. Gleason, 175 U. S. 588, 602 (1900) (judgment of contracting 
officer final and conclusive as to (1) whether delay in perform¬ 
ance was e.xcusable and (2) what was a reasonable extension 
of time within which to complete the contract); Rumsey v. 
United States, 88 C. Cl. 254 (1939) (decision of contracting 
officer final as to whether ground conditions differed from those 
indicated and guaranteed by the contract to exist). 

As to those of appellant s cases just noted, appellee submits 
that they establish nothing more than that on questions of 
fact calling for expert and informed judgment, the decision 
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of the contracting officer may be made final. Certain other 
cases admit of more doubt as to the function exercised by the 
contracting officer in resolving disputes. Thus, in Dravo Cor¬ 
poration V. United States, 93 C. Cl. 270 (1941), the contract 
provided that extra lump sum compensation should be paid the 
contractor if, during the course of the work, the river “over¬ 
topped’’ the cofferdam, which was required by the contract 
to be built as high as point 530. The contractor, however, 
evidently out of abundance of caution, built the cofferdam 
up to point 532, as a consequence of which the river, which 
rose above point 530, but not up to point 532, never did actu¬ 
ally overflow and flood the cofferdam. The contracting officer 
refused to allow extra compensation on the ground that the 
contingency upon which payments were to be made was 
flooding of the cofferdam due to overtopping. The Court 
of Claims concluded that the contracting officer’s interpreta¬ 
tion was correct, and also said that at all events his decision 
was final and conclusive. And see Plumley v. United States, 
226 U. S. 545 (1913), and United States v. McShain, 308 U. S. 
512, and 520 (1939), reversing McShain v. United States. 88 C. 
Cl. 284. Incidentally, it may be noted that, whatever is the 
rule deducible from these ca.ses, not a single one of them was 
decided in an action involving the limited scope of inquiry 
of an action for mandamus. All were actions on the contract, 
which suggests that appellant’s proper remedy is an action 
on the contract in the Court of Claims. United States ex rel 
Carroll Electric Co. v. McCarl, 56 App. D. C. 49, 8 F (2d) 910 
(1925). 

In contrast to those of appellant’s cases just discussed, the 
Court of Claims has. in a line of cases extending down to Octo¬ 
ber 1942, clearly adopted and applied the rule that, as con¬ 
struction of a contract is a question of law to be decided by the 
court. Turner v. Mertz, 55 App. D. C. 177, 180. 3 F. (2d) 348, 
351 (1925). provisions in a contract that “all disputes” are to 
be decided by the contracting officer are to be narrowly con¬ 
strued and to be considered as inapplicable to disputes involv¬ 
ing the legal effect of the terms of the contract. 

In the case of Penker Construction Co. v. United States, — 
C. Cl. —. No. 43277, decided February 2, 1942, the contracting 
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officer had interpreted a certain provision in the contract as his 
authority to make a certain deduction from the amount due the 
contractor. The Court of Claims refused to be bound by this 
decision of the contracting officer, decided that he had mis¬ 
interpreted the contract, and gave judgment for the contractor. 
The Court disposed of the argument of the United States that 
the contracting officer’s decision was final in the following 
language (pp. 35-36 of the printed opinion): 

On this cause of action the plaintiff is entitled to re- 
I cover, unless the defendant is right in its contention 
that we have no jurisdiction to render judgment by vir¬ 
tue of the i)rovisions of article 15 of the con¬ 
tract * * which provides that— 

I u* * * disputes concerning questions 

arising under this contract shall be decided by the con¬ 
tracting officer * * 

If tliis })rovision be given the broad scope contended 
for by the defendant, this court would have no jurisdic¬ 
tion of any controversy between parties arising out of a 
contract in any event, save only in a case where the con¬ 
tracting officer's actions had been arbitrary, capricious, 
or so grossly erroneous as to imply bad faith. It would 
leave to the decision of the contracting officer the settle¬ 
ment of all rights of the parties. * * * 

We caniu?: believe that this was the intention of the 
parties. Especially can we not believe this when we 
take into consideration that the person to determine the 
rights of the parties was the agent of one of the con¬ 
tracting parties. This court in Barlow v. United States, 
35 C. Cl. 514. at pages 544-545. said of such a contract: 

“If the full intent and effect be given to this provision 
which the defendants now ascribe to it. the contractors 
might as well have written an agreement on half of a 
sheet of paper, binding themselves to perform whatever 
work and furnish whatever material the Chief of the 
Bureau might require, and accept therefor whatever 
remuneration the Secretary of the Treasury might be 
pleased to give them.” 
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It is well settled that provisions preventing resort to 
the courts to settle the rights of the parties are to be 
strictly construed against excluding this right. This 
remedy will not be denied unless the language of the 
contract makes such a conclusion inescai)able. * * * 

(citations) ♦ * * Wg think that disi)utes. as to 

which the contracting officer’s decision is final and con¬ 
clusive,. should be narrowly limited. 

And in Davis v. United States, 82 C. Cl. 334, 347 (1936), 
the Court of Claims decided that the parties to a Government 
contract are powerless to stipulate that disputed questions 
of law shall be finally settled by the contracting officer. See 
also, Callahan Construction Co. v. United States, 91 C. Cl. 
538, 616-617 (1940); i5-Tr Construcilon Co. v. United 
States, —C. Cl.—, No. 43925, decided October 5. 1942 (at pp. 
26-27 of the opinion). The cases of the Court of Claims 
adhering to this rule are collected iu an annotation. 137 A. L. R, 
536 (1942). Accord: English Construction Co. v. United 
States, D. C. D. Dela., 29 F. Supp. 526, 527 (1939). hoiding 
that as to questions of law “ * * * i;iq ruling of defend¬ 
ant [United States acting through a contracting officer] could 
be final. Decision rests with the court." [Material in 
brackets supplied.] 

Whatever criticism might be made of this distinction be¬ 
tween questions of fact and law “ can it be said that the ap¬ 
pellee was acting unreasonably in seeking to preserve the rights 
of the United States until they can be decided in a proper pro¬ 
ceeding? After all, the United States is irrevocably com¬ 
mitted to the decision of the Comptroller General, 31 U. S. C. 
sec. 44, but the claimant is not. St. Louis, Browrisville & 
Mexico Railway Co. v. United States, 268 U. S. 169,174 (1925). 
In view of the state of the law*, appellee submits that his in¬ 
terpretation of the law is reasonable, and this case should be 
governed by the rule that “W'hen the performance of official 
duty requires an interpretation of the law which governs that 
performance, the interpretation placed by the officer upon the 
law’ will not be interfered with, certainly, unless it is clearly 

“See (Note) Arbitration and Government Contracts, 50 Yale L. J. 458, 
460 at note 16 (1941). 
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wrong and the official action arbitrary and capricious.’’ Ham¬ 
mond V. Hull et al, (App. D. C.) 131 F. (2d) 23, 25 (1942). 
United States ex rel. Girard v. Helvering, 301 U. S. 540, 543- 
544 (1937). 

II 

The appellee’s interpretation of the contract as precluding the 

payment of additional compensation to the contractor was 

not arbitrary or capricious 

Appellee’s reasons for disallowing the claim arc summarized 
in his Settlement Certificate (Appellant’s Appendix, 46-51) 
wherein he notified appellant that he could not authorize pay¬ 
ment of the claim. In tins Settlement Certificate, appellee 
pointed out that no misleading representations were macic to 
the contractor in the log of borrow area test i)its. and that para¬ 
graph i27 of the specifications expressly required the contractor 
to assume the responsibility for any deductions as to the nature 
of the subsurface conditions. See Mac Arthur Brothers Com- 
pnn i/ V. United States, 25S U. S. 6 (1922); Blauner Coustruetion 
Co. V. United States, 94 C. Cl. 503 (1941); Trivwunt Dredging 
Company v. United States. SO C. Cl. 559 (1935). 

Appellee also pxhnted out that whereas Article 4 of the con¬ 
tract provided for '‘clianged conditions” generally, paragraph 
47 of the specifications contemplated that it might become nec¬ 
essary to relocate borrow pits and gave the Government the 
right to change and relocate borrow pits. Api^cllee further took 
the position that an unknown subsurface condition, the exist¬ 
ence of rhyolite, did not become ‘hmknown conditions of an 
unusual nature differing materially from those ordinarily en¬ 
countered and generally recognized as inhering in work of the 
character provided for” by the mere fact that both of the con¬ 
tracting parties, and not the contractor alone, erroneously con¬ 
cluded that the borrow pit area contemplated would yield the 
required quantities of earthfill (Appellant’s Appendix. 49). 
Appellee also referred to certain provisions of the specifications 
which required the contractor to perform all necessary clearing 
with no compensation other than that included in the unit 
prices bid for other work in the contract (paragraph 37) and to 
construct or improve haul roads at his own expense (paragraph 
33). 
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As to the item of claim for extra costs attributable to excess 
moisture encountered in the subsequently located borrow pits, 
appellee insisted that payment was not authorized because (1) 
“neither the specifications nor the drawings purported to de¬ 
scribe with any degree of certainty the subsurface conditions 
which might be encountered by you in coniufction with the per¬ 
formance of the contract’’ (Appellant’s Appendix, 50) (See 
Cassidy and Gallagher, Inc. v. United States, 95 C. Cl. 504 
(1942), and (2) neither the contracting officer nor the head of 
the department had found “that tlie general moisture condi¬ 
tions in the additional borrow pits constituted unknown condi¬ 
tions of an unusual nature differing materially from those 
ordinarily encountered and generally recognized as inhering in 
the character of work provided for by the ]nans and specifica¬ 
tions, within the meaning of Article 4 of the contract” (Appel¬ 
lant’s Appendix, 51). 

The very statement of the opposing contentions as to the 
proi^er meaning to be drawn from withiji the four corners of 
the contract would seem to show tiiat the question is not free 
from reasonable doubt, especially in view of the rule that sub¬ 
sequent and specific clauses in a contract override prior and 
general clauses. Ill Williston on Contracts (llev. ed., 1930), 
secs. 624, 619 note 12. 

CONCLUSION 

Appellant has shown no legal right to avoid having his 
claim “settled and adjusted” by the appellee, nor, for that mat¬ 
ter. to recover on the contract. He cannot establish such 
right in this proceeding. Brunsivick v. Elliott, 70 App. D. C. 
45, 49. 103 F. (2d) 746, 750 (1939). It begs the question to 
cite cases for the proposition that mandamus will lie to correct 
arbitrary and capricious action (Appellant’s Brief. 26-36) for 
in each case the real difficulty is in ascertaining the nature of 
the duty entrusted to the officer. Once it has been determined 
that the action required to be taken was ministerial, or on the 
other hand involved an exercise of judgment and discretion, 
then the result follows as the day the night. 

Appellant contends that he is being “w’hipsawed” between 
the provisions of the contract confiding all disputes to the 
contracting officer for final decision, and the contention of 
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the appellee that he has jurisdiction to override such “final 
decisions.” (Brief, 5.) The answer to this is that the powers 
of United States officers are conferred by statute and strictly 
construed and all are bound to know of their limited authority. 
United States v. Foster, S Cir.. 131 F. (2d) 3, 7 (1942). In 
particular. aj)pellee subiniis. the contractor is bound to know 
that 

The contract confers certain authority on the con¬ 
tracting officer, and when he acts within the scope of 
that authority his decisions are binding; but when it 
appears that he has exceeded that authority, or has 
acted in a way contrary to the mandate of the contract, 
it is the duty of this court to set aside his decision and 
render that decision required by the contract. Penker 
Construction Co. v. United States (C. Cl.) No. 43277, 
decided February 2,1942 (at page 40). 

Certainly, if the Court of Claims considers its duty to be to 
set aside the decision of a contracting officer not authorized 
by a contract, the appellee is bound to prevent a contractor 
from by-passing that Court. 

Finally, appellee submits that the case was rightly decided 
by the trial court and should be affirmed on the reasons stated 
by the trial court for granting summary judgment (Appellant’s 
Appendix, 52): 

1. Act of respondent discretionary, not ministerial. 
Officer acted within the scope of his authority under the 
law. 

2. Petitioner’s right doubtful on the contract. 

3. He has proper remedy in the Court of Claims. 

Respectfully submitted. 

Edward M. Currax, 

United States Attorney. 
Bernard J. Long, 

Charles B. Murray, 

John P. Burke, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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